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Please refer to CDBG Project Management Guide Policy 405 – Procurement:



The Oklahoma State Public Competitive Bidding Act at §61-104 requires that proposed public improvements at $100,000.00 or more, be publicly advertised twice via news publications in two consecutive weekly issues of general circulation in the county for which the work is located as well as provided to one in-state construction plan room with bids to be publicly opened at 21 days or thereafter for compliance with state procurement policies and procedures.

· For further competitiveness, it is recommended to document all efforts of direct-solicitation, as applicable, as well as document all efforts to solicit Minority Businesses and Women-owned businesses for federal compliance.

· The CDBG Bid/Contract document must be used for all construction projects regardless of project cost for compliance with state and federal requirements, as applicable, advertised or direct solicited for bids in compliance with procurement policies and procedures and the requirements listed at 2 CFR 200, Subpart D, 200.318 thru 200.327.

 

· Federal Provisions - The bid advertisement must include the federal provisions 1 thru 9 as provided for in this document as well as within the contract documents for all CDBG funded construction projects for federal compliance.

· Section 3 Project - Dept. of Housing and Urban Development (HUD)-Community Development Block Grant Program (CDBG):

· If the grant award to the owner (city, town, or county) is over $200,000.00, the proposed improvement is considered a “Section 3 Project” and the Section 3 forms and information must be included in the bid/contract documents for contractor compliance with tracking current employees for low income data (currently hired to 5 years prior) as well with any new employees hired for the CDBG project living within the project area and/or a low-income targeted area as well as tracking all worker hours by income.

· The section 3 forms and information must be removed (or marked as non-applicable) from the bid document if the CDBG amount provided toward the project is under $200,000.00.

  

· Build America, Buy America (BABA)–Enacted in the Infrastructure Investment and Jobs Act and requires all iron, steel, manufactured products, and construction materials used in federally assisted infrastructure projects over $250,000.00 must be produced in the United States.

· If the proposed improvements are at $250,000.00 or more (this amount includes all funding not just federal), the bidders must bid appropriately with the requirement of USA produced products. The awarded contractor must provide a written certification (form provided) agreeing to comply with the requirement of this act. The awarded contractor must provide supporting documents for compliance.

· Please refer to CDBG Project Management Guide, Procurement Policy 405, for BABA requirements and waivers.

[bookmark: _Toc152857337][bookmark: _Toc152932860]ADVERTISEMENT FOR BIDS 



Notice is hereby given that the 	(city, town, or county)			, hereinafter called the “Owner” will receive sealed bids on a federally assisted project at the office of the owner (city hall, town hall, or county courthouse), located at 							, until 		 a.m. / p.m., on 					, 20 	, for Community Development Block Grant (CDBG) Project Activity:													 CDBG Project Number:			

Bids must include assurances that the following provisions will be complied with:

1. Federal Labor Standards Provisions - US Department of Labor, 29 CFR 5; Subpart A - Davis-Bacon Act for the use of the appropriate Davis-Bacon prevailing wage rate(s) for the county and state in which the project is located; and Subpart B, Fringe Benefit Provisions.

2. HUD Section 3, 24 CFR Part 75 – public construction projects assisted under HUD programs that provide financial assistance when the total amount of HUD assistance to the project exceeds a minimum funding threshold at $200,000 requires that to the greatest extent feasible opportunities for training and employment be provided to lower-income residents of the project area and contracts for work in a substantial part by persons residing in the area of the project.

3. Section 109 - of the Housing and Community Development Act of 1974, which assures that no person shall, on the grounds of race, color, natural origin, sex, religion, age, disability, or family status be excluded from participation in, be denied the benefits of, or be subjected to discrimination.

4. Non-Segregated Facilities - Certification that assures the bidder does not maintain or provide any segregated facilities.

5. Executive Order 11246 - Equal Employment Opportunity (EEO); provisions require affirmative action and prohibits federal contractors from discriminating on the basis of race, color, religion, sex, sexual orientation, gender identity, or national origin.

6. Minority Business Enterprise and Women Business Enterprise provisions which encourage minority owned business and women owned businesses to bid on the project.

7. Circular 570 - Assurances that surety companies executing bonds appear on the Treasury Department's list and are authorized to transact business in the State where the project is located.

8. SAM.gov Registration – Bidders must be registered as active in SAM.gov with no exclusions in order to bid on and receive a federally assisted contract.

9. [bookmark: _Hlk146803963]Build America, Buy America Act (BABA) - Enacted in the Infrastructure Investment and Jobs Act requires all IRON AND STEEL used in federally assisted infrastructure projects costing over $250,000.00 must be produced in the United States. 

*CDBG State Program Note - HUD established a BAP Phased Implementation Waiver for its programs based on the date when funds were obligated to the state. Iron and Steel, effective 2023; Specifically Listed Construction materials added 2024; Not Listed Construction Materials and Manufactured Products add 2025. 



The Owner reserves the right to reject any or all bids, waive any irregularities or technicalities without assigning reason therefore, and to make the award in the best interest of the owner.  Bid must be awarded to the lowest, responsive, and responsible bidder pursuant to the Oklahoma State Competitive Bidding Act of 1974 as amended.  

	

Specifications and Bid Documents are on file with the Owner and are available in the office of 											, for a non-refundable payment of 		.  The Contractor must obtain plans and specifications from the 							, and be registered on the Engineers bid list, recognized as an eligible bidder for this project.



(Items 1-9 above, must be included in bid advertisement for federal compliance)


[bookmark: _Toc152857338][bookmark: _Toc152932861]INFORMATION FOR BIDDERS



Bids will be received by 						 (herein called the "Owner") at 					 until 		a.m./p.m., CST/CDST, on the 		 day of 			, 20	 and then at said office publicly opened and read aloud.  Each bid must be submitted in a sealed envelope addressed to 				, located at 				.  Each sealed envelope containing a bid must be plainly marked on the outside as a "Bid for 							" and the envelope should bear on the outside the bidder's name, address, and license number, if applicable, and the name of the project for which the bid is submitted. If forwarded by mail, the sealed envelope containing the bid must be enclosed in another envelope addressed to the Owner at 							.



All bids must be made on the required bid form. All blank spaces for bid prices must be filled in, in ink or typewritten, and the bid form must be fully completed and executed when submitted. Only one copy of the bid form is required.



All bidders must be registered as active with no exclusions in SAM.gov and must provide printed evidence from the SAM.gov system with their bid.  Any bid that does not provide this will be rejected as an incomplete bid. 



All bidders will self-certify as not debarred by the USDOL.  The Owner will also certify to perform a debarment review.



All bidders must provide the certification to comply with the Infrastructure Investment and Jobs Act requiring Buy American Preference (BAP) for “all iron and steel” effective for 2023 CDBG contract awards and forward, and “specifically listed construction materials” effective for FY24 CDBG contracts and forward, and “not listed construction materials” and “manufactured products” effective for FY25 and forward used in federally assisted infrastructure projects over $250,000 must be produced in the United States. Any request for substitute or “or equal” shall include the Manufacturer’s Certification of compliance with the Build America, Buy America Act (BABA) requirements mandated by Title IX of the Infrastructure Investment and Jobs Act (“IIJA”), Pub. L.177-58.



The Owner may waive any informalities or minor defects or reject any and all bids. Any bid may be withdrawn prior to the above-scheduled time for the opening of bids or authorized postponement thereof. Any bid received after the time and date specified shall not be considered. No bidder may withdraw a bid within 60 days after the actual date of the opening thereof. Should there be reasons why the contract cannot be awarded within the specified period; the time may be extended by mutual agreement between the Owner and the bidders.



Bidders must satisfy themselves on the accuracy of the estimated quantities in the Bid Schedule by examination of the site and a review of the drawings and specifications, including addenda. After bids have been submitted, no bidder shall assert that there was a misunderstanding concerning the quantities of work or of the nature of the work to be done.



Prior to bidding, the Owner shall provide bidders with all information that is pertinent to and delineates and describes the land owned and rights- of-way acquired or to be acquired.



The contract documents contain the provisions required for the construction of the project. Information obtained from an officer, agent or employee of the Owner or any other person shall not affect the risks or obligations assumed by the contractor or relieve the contractor from fulfilling any of the conditions of this contract. 



Each bid (100,000.00 or more) must be accompanied by a bid bond payable to the Owner for five percent (5%) of the total amount of the bid. As soon as the bid prices have been compared, the Owner will return the bonds of all except the three lowest responsible bidders. When the agreement is executed, the bonds of the two remaining unsuccessful bidders will be returned. The bid bond of the successful bidder will be retained until the payment the payment bond and performance bond and/or statutory bond have been executed and approved, after which will be returned. A certified check may be used in lieu of the bid bond.



A performance bond and a payment/statutory bond, each in the amount of 100 percent of the contract price and each with a corporate surety approved by the Owner, will be required for the faithful performance of the contract.



Attorneys-in-fact who sign bid bonds are payment bonds and performance bonds must file with each bond a certified copy of their Power of Attorney bearing the effective date.



The party to whom the contract is awarded will be required to execute the agreement and obtain the performance bond and statutory bond within ten (10) calendar days from the date when Notice of Award is delivered to the bidder. The Notice of Award shall be accompanied by the necessary agreement and bond forms. In case of failure of the bidder to execute the agreement, the Owner may consider the bidder in default, in which case the bid bond accompanying the proposal shall become the property of the Owner.



The Owner, within ten (10) days of receipt of acceptable performance bond, statutory bond and agreement signed by the party to whom the agreement was awarded, shall sign the agreement, and return to such party an executed duplicate of the agreement. Should the Owner not execute the agreement within such period, the bidder may, by written notice, withdraw the signed agreement. Such notice of withdrawal shall be effective upon receipt of the notice by the Owner.



The Notice to proceed shall be issued within ten (10) days of the execution of the agreement by the Owner. Should there be reasons why the Notice to Proceed cannot be issued within such period; the time may be extended by mutual agreement between the Owner and contractor. If the Notice to Proceed has not been issued within the ten-day period or within the period mutually agreed upon, the contractor may terminate the agreement without further liability on the part of either party.



The Owner may make such investigations as deemed necessary to determine the ability of the bidder to perform the work and the bidder shall furnish to the Owner all such information and data for this purpose as the Owner may request. The Owner reserves the right to reject any bid if the evidence submitted by or investigation of such bidder fails to satisfy the Owner that such bidder is properly qualified to carry out the obligations of the agreement and to complete the work contemplated therein.



A condition or qualified bid will not be accepted. Award will be made to the lowest responsible bidder.



All applicable laws, ordinances and the rules and regulations of all authorities having jurisdiction over construction of the project shall apply to the contract throughout.



Each bidder is responsible for inspecting the site and for reading and being thoroughly familiar with the contract documents. The failure or omission of any bidder to do any of the foregoing shall in no way relieve any bidder from any obligation with respect to its bid.



Further, the bidder agrees to abide by the requirements under Executive Order No. 11246, as amended, including, specifically, the provisions of the Equal Opportunity Clause set forth in the Supplemental General Conditions.



Further, all products must meet BABA requirements. Contractor shall include Manufacturer’s Certification for BABA requirements with all applicable submittals. If a specific manufacture is used in the bidding, a statement that Manufacturer will comply with BABA must be included with the bid submission. Contractor shall comply with BABA requirements, including coordination with manufacturers, distributors, and suppliers to correct deficiencies in any BABA documentation. Engineer/Architect approval of shop drawings or samples shall include review of BABA documentation.  Contractor shall certify upon completion that all work and materials have complied with BABA requirements.



For any change orders, Contractor shall provide BABA documentation for any new products or materials required by the change.  Installation of materials or products that are not compliant with BABA requirements shall be considered defective work. Contractor should ensure that Engineer/Architect has an approved Manufacturer’s Certification or waiver prior to items being delivered to the project site.



By submission of an application for payment, based in whole or in part on furnishing 

equipment or materials, Contractor certifies that such equipment and materials, to contractor’s knowledge, are compliant with BABA requirements.



When alternate bids are taken, they will be listed in numerical order with the highest priority being number one, second priority being number two, etc.  When alternates are used, the low bidders will be selected by the lowest and best bid, considering all bids, which include the selected alternate bids.  The alternates will be listed in consecutive priority order to remain within the funds available for the project.



The low bidder shall supply the names and addresses of major material suppliers and subcontractors when required to do so by the Owner.  Inspection trips for prospective bidders will leave from the office of the 					, located at 									.  The engineer is 								, Address 												.



SPECIAL NOTES TO BIDDERS:

As a part of the bid on this project, the successful bidder will be required to meet all requirements of the Oklahoma Underground Facilities Damage Prevention Act, §63-142, OKIE 811, when engaged in work within the public right-of-way in the same manner as in private right-of-way.



(CDBG Sample Information for Bidders MUST be included for compliance but may be added to for additional pertinent information)
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Proposal of 	 (hereinafter called "Bidder"), organized and existing under the laws of the

State of 	, doing business as 	

	*, to 	 (hereinafter called "Owner").

In compliance with your Advertisement for Bids, and Information to Bidders, Bidder hereby proposes to perform all work for the construction of 	







in strict accordance with the contract documents within the time set forth therein and at the prices stated below.

By submission of this bid, each Bidder certifies, and in the case of a joint bid each party certifies as to its own organization, that this bid has been arrived at independently, without consultation, communication, or agreement as to any matter relating to this bid, with any other Bidder or with any competitor.  Bidder is familiar with all laws and regulations that may affect cost, progress, and performance of the work, including BABA requirements.

Bidder hereby agrees to commence work under this contract within ten

(10) days of the date to be specified in the Notice to Proceed and to fully

complete the project within 	 consecutive calendar days thereafter.

Bidder further agrees to pay as liquidated damages the sum of

$	 for each consecutive calendar day thereafter as provided

in Section 15 of the General Conditions.

No Bidder may withdraw a bid within 60 days after the actual opening thereof. Each bid must be accompanied by a bid bond payable to Owner for five percent (5%) of the amount bid.

Bidder acknowledges receipt of the following addenda: 	

	.

Bidder agrees to perform all the work described in the contract documents for the following unit prices or lump sum.  

NOTE:	Bids shall include sales tax and all other applicable taxes and fees.



*Insert "a corporation", "a partnership" or "an individual", as applicable.







BID SCHEDULE SAMPLE



		

NO.

		

ITEM

		

UNIT

		UNIT

PRICE

		

AMOUNT

		TOTAL

PRICE



		



























































































		

		

		

		

		







Respectfully submitted,





Signature	Firm Name





Title	Address





	 

Employer ID

	

	Phone 



[(SEAL) if bid is by a corporation]

ATTEST:





Secretary/Witness	Date



[bookmark: _Toc152857340][bookmark: _Toc152932863]CONTRACTOR BUSINESS RELATIONSHIPS AFFIDAVIT



STATE OF Oklahoma	

	

COUNTY OF 		 



	, of lawful age, being first duly sworn upon oath, states that (s) he is the agent authorized by the Bidder to submit the attached bid. Affiant further states that the nature of any partnership, joint venture, or other business relationship presently in effect or which existed within one (1) year prior to the date of this statement with the architect, engineer or other party to the project is as follows:









Affiant further states that any such business relationship presently in effect or which existed within one (1) year prior to the date of this statement between any officer or director of the bidding company and any officer or director of the architectural or engineering firm or other party to the project is as follows:









Affiant further states that the names of all persons having any such business relationships and the positions they hold with their respective companies or firms are as follows:









(If none of the business relationships hereinabove mentioned exist, Affiant should so state.)













Affiant



Subscribed and sworn to before me this 	

	.






day of 	,













Notary Public

My Commission Expires:





NOTE: This notarized form must be submitted with the bid proposal.

[bookmark: _Toc152857341][bookmark: _Toc152932864]CONTRACTOR NOTARIZED SWORN STATEMENT OF NON-COLLUSION



A notarized sworn statement shall be attached to any competitive bid process upon submittal of said bid/proposal.



STATE OF OKLAHOMA; COUNTY OF ____________________



_____________________, of lawful age, being first duly sworn, on oath says:



1. (S)He is the dully authorized agent of ________________________, the bidder submitting the competitive bid which is attached to this statement, for the purpose of certifying the facts pertaining to the existence of collusion among bidders and between bidders and the ________________________ (city, town, or county government) or employees, as well as facts pertaining to the giving or offering of things of value to ________________________ (city, town, or county government) or employees in return for special consideration in the letting of any contract pursuant to the bid to which this statement is attached;



2. (S)He is fully aware of the facts and circumstances surrounding the makeup of the bid to which this statement is attached and has been personally and directly involved in the proceedings leading to the submission of such bid; and



3. Neither the bidder nor anyone subject to the bidder’s direction or control has been a party:



a. To any collusion among bidders in restraint of freedom of competition by agreement to bid at a fixed price or to refrain from bidding,



b. To any collusion with ______________________________ (city, town, or county government) or employees as to quantity, quality, or price in the prospective contract, or as to any other terms of such prospective contract, nor



c. In any discussions between bidders and _________________ (city, town, or county government) employees concerning exchange of money or other thing of value for special consideration in the letting of a contract.





[bookmark: _Hlk152847682]

Printed Name: ________________________________



Signature: ________________________________



Subscribed and sworn to before me this ______ day of _____________, 20___.



Notary Public ________________________________________, SEAL



Commission expires:					







NOTE: This notarized form must be submitted with the bid proposal.



[bookmark: _Hlk142419051]



[bookmark: _Toc152857342][bookmark: _Toc152932865]BID BOND (FIVE PERCENT)



We, the undersigned, 	,



as	Principal,	and		,	as



Surety, are hereby held and firmly bound unto 	



	, as Owner, in the penal sum of 	



	 for the payment of which, well and truly to be made, hereby jointly and severally bind ourselves, our successors, and our assigns.



Signed this 	


day of


	, 	.





The condition of the above obligation is such that, whereas the



Principal has submitted to 	 a



certain bid, attached hereto and hereby made a part hereof, to enter into a contract, in writing, for the 	





	;



NOW, THEREFORE, if said bid shall be rejected or if said bid shall be accepted and the Principal shall execute and deliver a contract in the form of the contract attached hereto (properly completed in accordance with said bid) and shall furnish a bond for faithful performance of said contract and for the payment of all persons performing labor or furnishing materials in connection therewith and shall in all other respects perform the agreement created by the acceptance of said bid, then this obligation shall be void; otherwise, the same shall remain in force and effect, it being expressly understood and agreed that the liability of the Surety for any and all claims hereunder shall, in no event, exceed the penal amount of this obligation as herein stated.



The Surety, for value received, hereby stipulates, and agrees that the obligations of said Surety and its bonds shall in no way be impaired or affected by any extension of the time within which the Owner may accept such bid and said Surety does hereby waive notice of any such extension.

IN WITNESS WHEREOF, the Principal and the Surety have hereunto set their hands and seals and such of them as are corporations have caused their corporate seals to be hereto affixed and these presents to be signed by their proper officers the day and year first set forth above.







Principal









Surety







By:	



ATTEST: (if by corporation)













Types Name & Title Corporate Seal



NOTE: This notarized form (Bid Bond) is to be submitted with bid proposal.

[bookmark: _Toc152857343][bookmark: _Toc152932866]INSERT DAVIS BACON WAGE RATE DECISION



https://sam.gov/content/wage-determinations



Public Construction in the County of 				. 

Heavy (Water/Wastewater)

Building

Highway (Streets)

Residential (Single Family Housing)



NOTE: EXECUTIVE ORDERS EO 14026, EO 13658, EO 13706 AND ASSOCIATED HOURLY RATES LISTED AS NOTES AND WITH ** ON WAGE RATE DECISIONS DO NOT APPLY TO CDBG PROJECTS UNDER THE DBRA AS CONFIRMED BY USDOL.








[bookmark: _Toc152857344][bookmark: _Toc152932867]CONTRACTOR – SELF CERTIFICATION OF NO DEBARMENT - CDBG FORM 407.2

[bookmark: _Hlk145545214]

				   										

CDBG Grantee Name (Owner) 	Project Type			CDBG Project No.



ATTENTION ALL BIDDERS:

All CDBG grantees (Cities, Towns, or Counties) are required to conduct debarment reviews on all services procured with CDBG funds by checking the System for Award Management (SAM) website, www.sam.gov, to determine if a potential contractor is eligible to contract on Federally Funded projects.



A contractor/entity must be registered and active with no exclusions or current debarment in the SAM.gov system in order to qualify as eligible to receive payment from the Owner on a federally assisted project.



This contractor certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension; 7 CFR Part 3017.510, Participants’ responsibilities. The regulations were published as Part IV of the January 30, 1989, Federal Register (pages 4722-4733).



1) The prospective primary participant (Contractor) certifies to the best of its knowledge and belief, that it and its principals:

· Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal department or agency;

· Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction or contract under a public transaction; violation of Federal or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property;

· Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, State, or local) with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

· Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal, State, or local) terminated for cause or default.



2) Where the prospective primary participant is unable to certify to any of the statements in this certification, such prospective shall attach an explanation to this proposal.



			

Contractor/Vendor Name & Title (Please Print)				Date



Signature	Date



Unique Entity ID (UEI) Number (SAM.gov active registration)



[bookmark: _Hlk152932010]NOTE: This certification is to be submitted with bid proposal.




Oklahoma Department of Commerce

Community Development Block Grant (CDBG) Program

[bookmark: _Toc152857345][bookmark: _Toc152932868]BIDDER’S ACKNOWLEDGEMENT & CERTIFICATION FOR BABA – CDBG FORM 407.6

COMPLIANCE WITH BUILD AMERICA-BUY AMERICA (BABA) 

IRON & STEEL & SPECIFICALLY LISTED CONSTRUCTION MATERIALS 2023-2024

(Submit with the Bid)



This is a certification that I, the bidder, 					 (Name and Title) of 									 (Company Name, Partnership, LLC, Inc., etc.) hereby certify and is aware that the funds appropriated or otherwise made available by the Infrastructure Investment and Jobs Act in effect as of May 14, 2022, and used for purchase of Iron and Steel, waived by the Department of Housing and Urban Development on December 14, 2022, for CDBG Project funding allocated after November 13, 2022, to the State of Oklahoma and for a period of five years or such shorter time period as HUD may announce via Notice, shall be used for a project as being at the de minimis threshold amount of $250,000 for the construction, alteration, maintenance, or repair of a public improvement certifying that all of the Iron and Steel products and Construction Materials used in the project are produced in the United States.

The Bidder is aware that all iron and steel products and specifically listed materials used for this project must be produced in the United States per Section 436(a)-(f) of the Consolidated Appropriations Act, 2014, and incorporated into this project:_____________________________________________________ (Insert Name of Project), CDBG Project #____________________________ (Insert CDBG Project Number), and furthermore certifies as follows:

1. The bidder understands the term “iron and steel products” and “specifically listed construction materials” applies to the construction, alteration, maintenance, or repair of publicly owned infrastructure.

2. The bidder understands the term “iron and steel products” refers to the following products made primarily of iron or steel, lined or unlined pipes and fittings, manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced precast concrete, and construction materials. Additional information for review, including any published waivers, domestic supplier information, “Made in America”, BABA FAQs, as posted on the HUD.gov website, https://www.hud.gov/program_offices/general_counsel/BABA

3. The bidder further states that this requirement applies to all portions of the project that are subcontracted. 

4. This “Certification” is to be submitted by Bidder as a part of this bid and proposal.

5. Iron and steel of unknown origin are considered to have been produced or manufactured outside the United States.

6. Identification of American-produced Iron and Steel Goods (AIS) is consistent with the terms of the Owner’s bid solicitation and the provisions in the bid document. Bidder certifies that this bid reflects the Bidder’s best, good faith effort to identify domestic sources of iron and steel goods in the bid solicitation where such American-made goods are available on the schedule and consistent with the deadlines prescribed in or required by the bid solicitation.

7. Verification of U.S. Production: The bidder certifies that all iron and steel products contained in the bid solicitation that are American-made have been so identified, and if this bid is accepted, the Bidder agrees that it will provide reasonable, sufficient, and timely verification to the Owner of the U.S. production of each component so identified.

8. Documentation Regarding Non-American-made Iron and Steel Goods: The Bidder certifies that for any iron and steel products that are not American-made and are so identified in this bid, the Bidder has included in or attached to this bid one or both of the following a) or b) as applicable:

a) Identification of and citation to a categorical waiver published by the U.S. Department of Housing and Urban Development (DHUD) in the Federal Register that is applicable to such component or components, and an analysis that supports its applicability to the component or components; If the Owner/State receives a request for a waiver under this section, the Owner/State shall allow for 15 working days for review prior to a determination based on the request. 

b) Verifiable documentation sufficient to the Owner/State, as required in the bid solicitation or otherwise, that the Bidder has sought to secure American-produced goods but has determined that such goods are not available on the bid schedule and consistent with the deadlines prescribed in the bid solicitation, with assurance adequate for the Bidder under the applicable conditions stated in the bid solicitation or otherwise.

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. Information and Detailed Justification Regarding Non-American-produced Iron and Steel Goods: The Bidder certifies that for any such product or products that are not so available, the Bidder has also provided in or attached to this bid certification, including but not limited to the verifiable documentation and a full description of the bidder’s efforts to secure any such American-produced iron and steel goods, that the Bidder believes are sufficient to provide and as far as possible constitute the detailed justification required for a waiver under Use of American Iron and Steel with respect to such product or products.

10. If use of a noncompliant iron and/or steel product is permanently 	incorporated into a project, one or more of the following can occur: 

1) Request a waiver where appropriate; 

2) Require the removal of the nondomestic item; 

3) Payment for all or part of the project will be withheld.

11. The Bidder further agrees that, if the bid is accepted, will assist the 	Owner/State in amending, supplementing, or further supporting such information as required by the Owner/State to request and, as applicable, implement the terms of a waiver with respect to any such product or products. 

12. Supporting Documentation of BABA Products & Materials is required as submittals to the Owner/State for compliance. 



[bookmark: _Hlk131588563]_____________________________ 	________________________________		____________

Name of Construction Company	Signature of Company Representative	Date



_____________________________	________________________________		____________

Name of Owner/CDBG Grantee		Signature of Authorized Official		Date

NOTE: OWNER signs and submits this document with the Notice of Contract Award Form in OKGrants. 


[bookmark: _Toc152857346][bookmark: _Toc152932869]NOTICE OF CONTRACT AWARD – CDBG FORM 407.1 









Contractor Information




CDBG Contract No. 	 Project Description: 	





	

Phone#: 				 FEI#: 		Wage Rate Decision #OK	 UEI #:		Type 	 Mod #    Date 	





Acceptance of Bid:

The Owner has considered the bid submitted by you for the described work in response to the Advertisement for Bids dated

	 and 	 with bid opening held on 	, 20	. You are hereby notified that your bid has been accepted in the amount of $		.

If you fail to execute said agreement and furnish applicable bonds and insurance within ten (10) days from the date of this notice, said Owner will be entitled to consider all your rights arising out of the Owner’s acceptance of your bid as abandoned and as a forfeiture of your bid bond. The Owner will be entitled to such other rights as may be granted by law. You are required to return an acknowledged copy of this Notice of Award to the Owner.

Awarded this 	 day of 	, 20	.

CDBG Grantee/Owner: 	





Signature of Authorized Official	Typed Name & Title





Contractor Certifications & Acknowledgement: (the below must be completed for federal reporting purposes).



1. Type of Trade: 	 Construction;	_ Other Service (	)___







2. Business Ownership:


Black or African Americans;


Asians; 	 Hispanics or Latinos;







American Indian or Alaskan Natives;


Native Hawaiian or Other Pacific Islanders;


Whites



3. Certified Minority Business Enterprise: Yes_	_ No___

___

____





4. Certified Women Owned Business: Yes_	_ No _	____

__





5. Section 3 Business Concern: Yes _	_ No	___

___





6. Contractor Debarment Review Certification has been submitted: Yes	 No _	____

__





7. Active Registration in SAM.gov? Yes___

___

No	_





Acknowledged by: 							

 	Contractor Signature		Print Name			Date

[bookmark: _Toc152857347][bookmark: _Toc152932870]NOTICE OF AWARD INSTRUCTIONS - CDBG FORM 407.1



This form MUST be used for all CDBG Projects and MUST include all of the following items or will be returned to the Grantee for corrections.

Section A.	Contractor Information:

· Enter the Bidder’s Name, Entity Name, Address, and Phone Number, Federal Employer Identification (FEI) number, and the Unique Entity ID (UEI) number from the sam.gov registration

https://sam.gov/content/home

· Enter the CDBG Contract Number, Project Description, Approved Davis Bacon Wage Rate Decision(s).



Section B.	Acceptance of Bid:

· Enter the dates of both News Publications (bid ads).

· Enter the date of the bid opening.

· Enter the amount of the contractor’s bid.

· Enter the date of the Award.

· Enter the name of the CDBG grantee/owner.

· Obtain the signature of the Grantee’s Authorized Official and Type the Name and Title.



Section C:	Contractor Information:



1. Type of Trade: Check beside appropriate trade for contractor (Construction or Other).



2. Business Ownership: Check beside the appropriate race/ethnicity of the contractor.



3. Check yes or no for Minority Owned Business Enterprise Certification



4. Check yes or no for Women Owned Business Certification

https://www.okcommerce.gov/doing-business/business-services/women-owned-business-certifications/



5. Section 3 Business Concern: A Section 3 business concern is a business that meets at least one of the following criteria, documented within the last six-month period:

· At least 51 percent owned and controlled by low- or very low-income persons; or

· Over 75 percent of the labor hours performed for the business over the prior three-month period are performed by Section 3 workers; or

· A business at least 51 percent owned and controlled by current public housing residents or residents who currently live in Section 8-assisted housing.

6. Check yes or no that the ODOC Form 407.2 Contractor Debarment Review Certification has been included in the bid documents to the owner.

7. Check yes or no for Active Registration in SAM.gov.



IMPORTANT NOTE: CDBG PROJECTS are federally funded and ALL ENTITIES receiving these funds as a “contractor” must be registered as ACTIVE in SAM.gov with no exclusions in order to submit a bid proposal. 






[bookmark: _Toc152857348][bookmark: _Toc152932871]NOTICE TO PROCEED BY OWNER – CDBG FORM 407.3





CDBG Contract Number: 	 Contractor Name: 	

Project Description of Work:	 Project Location: 	

Contractor is hereby notified to commence work for the referenced contract on	

	, 20	, and fully complete all work of said contract within 		consecutive calendar days thereafter. The completion date is therefore 	, 20		.



The contract provides for an assessment of the sum of $	 as liquidated damages for each consecutive calendar day after the above-established contract completion date work remains as incomplete.





Dated this 	 day of 	, 20	.







Owner Name (City, Town, or County)	Authorized Official Signature





Print Name: 		Print Title: 	







ACCEPTANCE OF NOTICE



Receipt of the foregoing Notice to Proceed is hereby acknowledged this 	 day of



	, 20	.







Contractor (Print Name)							Contractor Signature




[bookmark: _Toc152857349][bookmark: _Toc152932872]OWNER/GRANTEE DEBARMENT REVIEW AND CERTIFICATION - CDBG FORM 407.5



All CDBG sub-recipients are required, by the regulations implementing 24 CFR Part 85.35, to conduct debarment reviews on all services procured with CDBG funds before any contract award is executed. These reviews shall be conducted by using the System for Award Management (SAM) website, www.sam.gov, to determine if the potential contractor is registered as active with no exclusions. Save/Print the results. Complete this form and attach the results along with the Notice of Award and Contractor’s Debarment Certification form from the Bid/Proposal documents.



		CDBG Grantee Name and

Project Type

		

		CDBG

Contract Number

		



		*Contractor Name

		



		Address

		

		Phone

		



		City

		

		State

		

		Zip Code

		



		Contractor’s UEI Number

		



		

Entity’s Registration reviewed by

		



		

Reviewer’s Title

		



		

Reviewer’s Organization

		



		

Chief Elected Official

		



		

Title of Chief Elected Official

		







By signing this certification, both the Reviewer and the Chief Elected Official certify all necessary actions were taken to complete the debarment check and that the contractor listed above is not suspended or debarred from conducting business with, or receiving funding from, the United States government under E.O. 12549.





Signature of Reviewer	Date





Signature of Chief Elected Official	Date



Please upload this document along with other required documentation into OK-Grants Related Items (RROF) and submit using the Notice of Award status. Keep the originals in the CDBG project file.



[bookmark: Blank_Page]*Contractor is any entity or individual directly procured for contract services by the sub-recipient (grantee), (City, Town, or County), under this CDBG contract award and must be registered as active in SAM.gov.  Please download the registration and provide with this form as verification.


[bookmark: _Toc152857350][bookmark: _Toc152932873]PERFORMANCE BOND

[bookmark: _Hlk152858034]NOTE: Awarded bid over $100,000.00 must furnish a performance bond to the owner.



	,	as	Principal,



	,	a 

corporation organized under the laws of the State of 	, as



surety, are held and firmly bound unto 	



	, in the penal sum of 	



	 Dollars ($	), in lawful money of the United States of America, for the payment of which, well and truly to be made, we bind ourselves and each of us, our heirs, executors, administrators, trustees, successors and assigns, jointly and severally, firmly by these presents.

The condition of this obligation is such that, whereas said Principal entered into a written contract with 	

	, dated 	, 	,



for 	,



all in compliance with the plans and specifications therefore, made a part of said contract and on file in the office of 	

(Name and Address of Agency)





NOW, THEREFORE, if said Principal shall, in all particulars, well, truly and faithfully perform and abide by said contract and each and every covenant, condition and part thereof and shall fulfill all obligations resting upon said Principal by the terms of said contract and said specifications and if said Principal shall protect and save harmless said

	 from any pecuniary loss resulting from the breach of any of the items, covenants, and conditions of said contract resting upon said Principal, then this obligation shall be null and void, otherwise to be and remain in full force and effect.








It is further expressly agreed and understood by the parties hereto that no changes or alterations in said contract and no deviations from the plan or mode of procedures herein fixed shall have the effect of

releasing the sureties, or any of them, from the obligations of this Bond.



IN WITNESS WHEREOF, the said Principal has caused these presents to be executed in its name and its corporate seal to be hereunto affixed by its duly authorized officers and the said Surety has caused these presents to be executed in its name and its corporate seal to be hereunto affixed by its Attorney-In-Fact, duly authorized to do so, the day and year set forth below.







Dated this 	


day of


	, 	.



PRINCIPAL:















By:





ATTEST:











SURETY:











By:



Attorney-In-Fact



[bookmark: _Toc152857351][bookmark: _Toc152932874]STATUTORY BOND

NOTE: Awarded bid over $100,000.00 must furnish a statutory bond to the owner.



No. 	



We, 	, as Principal, and



	,	a	corporation



organized under the laws of the State of 	, as Surety,



are held and firmly bound unto the State of Oklahoma in the amount of



Dollars ($	) for the payment of which we hereby bind ourselves, our heirs, executors, administrators, and assigns, jointly and severally, firmly by these presents.

Dated this 	 day of 	, 	.



WHEREAS the said 	



did on 	 enter into a certain contract with







for the construction of 	;



AND WHEREAS, this bond is given in compliance with Oklahoma Statutes Annotated, 194, Title 61, Sections 1 and 2, as amended;



NOW, THEREFORE, the condition of the above obligation is such that, if the principal shall pay all indebtedness incurred for labor, materials or rental of machinery or equipment furnished in the construction of said public building or in making said public improvements, then this obligation shall be void, otherwise to remain in full force and effect.



IN WITNESS WHEREOF we have hereunto set our hands and seals the day and year first above written.









By:	

Bonding Company



ATTEST (If by corporation)

By:



Attorney-in-Fact





[bookmark: _Toc152857352][bookmark: _Toc152932875]MAINTENANCE BOND (Defect Bond)

NOTE: Awarded bid over $100,000.00 must furnish a maintenance bond to the owner.



	, as Principal, and

	, a corporation organized under

the laws of the State of 	 and authorized to transact

business in the State of Oklahoma, as Surety, are held and firmly bound



unto


		, 

(City, Town, or Trust Authority)



in the penal sum of 	 Dollars

($	) in lawful money of the United States of America, said sum being equal to one hundred percent (100%) of the contract price, for payment of which, well and truly to be made, we bind ourselves and each of us, our heirs, executors, administrators, trustees, successors, and assigns, jointly and severally, firmly by these presents.



The condition of this obligation is such that, whereas said Principal entered into a written contract with 			

                                  (City, Town, or Trust Authority)

	 dated 	, 	, for











	, all in compliance with the plans and specifications therefore, made a part of said contract and on file in the office of 		

		; NOW, THEREFORE, if said Principal shall pay or cause to be paid to

	 all damage, loss and expense which may 

(City, Town, or Trust Authority)

result by reason of defective materials and/or workmanship in connection with said work occurring within a period of one (1) year from and after the



acceptance of said project by


		, 

(City, Town, or Trust Authority)



then this obligation shall be null and void, otherwise to be and remain in full force and effect.



It is further expressly agreed and understood by the parties that no changes or alterations in said contract and no deviations from the plan or mode of procedures herein fixed shall have the effect of releasing the sureties, or any of them, from the obligations of this Bond.



IN WITNESS WHEREOF, the said Principal has caused these presents to be executed in its name and its corporate seal to be hereunto affixed by its duly-authorized officers and the said Surety has caused these



presents to be executed in its name and its corporate seal to be hereunto affixed by its Attorney-In-Fact, duly authorized so to do, the day and year set forth below.





DATED this 	


day of


	, 	.



PRINCIPAL:













By:





ATTEST:









SURETY:









By:



Attorney-In-Fact



[bookmark: _Toc152857353][bookmark: _Toc152932876]INSURANCE REQUIREMENTS

NOTE: Awarded bid must provide insurance verification as noted below as an example.



Name of Insured: 	 Description of Work: 	 Location of Work: 	

Expected Dates Coverage Needed

Minimum

Kind of Insurance	Coverage	from	To	

Workers' Compensation	Legal Amount				 General Public Liability and Property

Damage, Including Vehicle Coverage:



		Bodily Injury -

		Each Person

		$500,000

		 	

		 	



		Bodily Injury -

		Each Accident

		$500,000

		 	

		 	



		Property Damage

		- Each Person

		$200,000

		 	

		 	



		Property Damage

		- Aggregate Limit

		$200,000

		 	

		 	







Builder's Risk (If Required)	Full Coverage 			



Note: This covers all motor-driven vehicles such as cars, trucks, graders, etc.



	In the event of any material change or cancellation of said policies, the company will give fifteen (15) days’ written notice to Owner.



Statements such as "will endeavor" and "but failure to notify Owner shall impose no obligation or liability of any kind upon the company" shall not be allowed.



Coverage shall be indicated by checking all boxes applicable. Insurance shall cover any hazards involved with the planned construction. Special coverage for blasting operations shall be listed separately on the certificates.



The Owner shall be listed as the certificate holder.






























[bookmark: _Toc152857354][bookmark: _Toc152932877]OWNER: ATTORNEY’S CERTIFICATE REVIEW AND APPROVAL OF CONTRACT AND BONDS



I, the undersigned 					, the fully authorized and acting legal representative of 				, 	 	   County, Oklahoma, do hereby certify as follows:

I have examined the construction contract between the construction contractor, 														, and the above-named entity and the surety bonds given by the construction contractor in connection with the performance of said contract and the manner of execution of the contract and surety bonds and I am of the opinion that each of the aforesaid agreement has been duly executed by the proper parties thereto, acting through their duly authorized representatives, that said representatives have full power and authority to execute said agreements on behalf of the respective parties named therein and that the foregoing contract and surety bonds constitute valid and legally binding obligations upon the parties executing the same in accordance with the terms, conditions, and provisions thereof.

Dated the 		 day of 			, 20		.



						 

Signature of Attorney 



						

Printed Name










[bookmark: _Toc152857355][bookmark: _Toc152932878]SAMPLE CONSTRUCTION CONTRACT 



CDBG PROJECT NAME/NUMBER:										





This contract, made and entered into by and between 	

	, as Party of the First Part, hereinafter designated as Contractor, and 	

	, as Party of the Second Part, hereinafter designated as the Owner, to-wit:

WHEREAS the Contractor is the lowest and best bidder for:

for the total bid price, as accepted, of 	

	 Dollars, ($	);



NOW, THEREFORE, the Contractor, for the consideration herein named, hereby agrees to do, and complete the work above mentioned in accordance with the plans and specifications adopted and approved by the Owner and on file in the office

of	the		,	which	plans	and

specifications are made a part of this contract by reference as if attached hereto or written in detail herein.



[bookmark: _Hlk146870849]It is further agreed that the Contractor will commence said work within 	       days from the date of the Work Order / Notice to Proceed and perform same vigorously and continuously and complete the work within agreed upon time frame or specified date.



It is further agreed that payment for the aforesaid work or material will be made under the terms of the Contractor’s bid, as accepted, as provided in the specifications and that, upon final completion of this contract work, the Contractor will receive the full compensation payment according to the schedule of prices as contained in his bid, as accepted, and that, upon receipt by the Contractor of final claim, the same shall be paid in full for all claims of every kind and description the Contractor may have arising out of this contract.



The Bid document, Notice or Instructions to Bidders, the Special and General Provisions, local, State, and Federal, and Contractor’s Bid Proposal, each of said instruments on file in the office of the 	

	, are hereby referred to and, by reference thereto, are made a part of this contract as if fully written in detail or attached hereto.



IN WITNESS WHEREOF, the Parties of the First and Second Parts have hereunto set their hands and seals the 		 day of 		, 		.



Owner:

Printed Name: _____________________________

Signature: ________________________________

Contractor:

Printed Name: _____________________________

Signature: ________________________________

Subscribed and sworn to before me this ______ day of _____________, 20___.

Notary Public ____________, SEAL   	Commission expires:			




[bookmark: _Toc152932879]APPENDIX II TO PART 200—CONTRACT PROVISIONS

FOR NON-FEDERAL ENTITY CONTRACTS UNDER FEDERAL AWARDS

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made by the non- Federal entity under the Federal award must contain provisions covering the following, as applicable.

A. Contracts for more than the simplified acquisition threshold, which is the inflation adjusted amount determined by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address administrative, contractual, or legal remedies in instances where contractors violate or breach contract terms, and provide for such sanctions and penalties as appropriate.

B. All contracts in excess of $10,000 must address termination for cause and for convenience by the non- Federal entity including the manner by which it will be affected and the basis for settlement.

C. Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that meet the definition of “federally assisted construction contract” in 41 CFR Part 60–1.3 must include the equal opportunity clause provided under 41 CFR 60–1.4(b), in accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964–1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor.”

D. Davis-Bacon Act, as amended (40 U.S.C. 3141–3148). When required by Federal program legislation, all prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141–3144, and 3146–3148) as supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with the statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the prevailing wages specified in a wage determination made by the Secretary of Labor. In addition, contractors must be required to pay wages not less than once a week. The non-Federal entity must place a copy of the current prevailing wage determination issued by the Department of Labor in each solicitation. The decision to award a contract or subcontract must be conditioned upon the acceptance of the wage determination. The non-Federal entity must report all suspected or reported violations to the Federal awarding agency. The contracts must also include a provision for compliance with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from the United States”). The Act provides that each contractor or subrecipient must be prohibited from inducing, by any means, any person employed in the construction, completion, or repair of public work, to give up any part of the compensation to which he or she is otherwise entitled. The non- Federal entity must report all suspected or reported violations to the Federal awarding agency.

E. Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708). Where applicable, all contracts awarded by the non-Federal entity in excess of $100,000 that involve the employment of mechanics or laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the standard work week is permissible provided that the worker is compensated at a rate of not less than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no laborer or mechanic must be required to work in surroundings or under working conditions which are unsanitary, hazardous, or dangerous. These requirements do not apply to the purchases of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or transmission of intelligence.

F. Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of “funding agreement” under 37 CFR § 401.2 (a) and the recipient or subrecipient wishes to enter into a contract with a small business firm or nonprofit organization regarding the substitution of parties, assignment or performance of experimental, developmental, or research work under that “funding agreement,” the recipient or subrecipient must comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and any implementing regulations issued by the awarding agency.

G. Clean Air Act (42 U.S.C. 7401–7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251–1387), as amended—Contracts and subgrants of amounts in excess of $150,000 must contain a provision that requires the non-Federal award to agree to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401–7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251–1387). Violations must be reported to the Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA).

H. Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR 180.220) must not be made to parties listed on the governmentwide exclusions in the System for Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, or otherwise excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority other than Executive Order 12549.

I. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the non-Federal award.

J. See § 200.323.

K. See § 200.216.

L. See § 200.322.




[bookmark: _Toc152857356][bookmark: _Toc152932880]PRE-CONSTRUCTION MEETING AND CHECKLIST-CDBG FORM 407.4





		Project Name:

		CDBG Contract No.:



		Location:



		Description of Work to be Performed:



		Construction Contractor:

		Contract Amount: $



		Conference Date:

		Location:



		Participants:	Names:	Titles:







Items Covered:	Labor Standards (Wage Rates and Weekly Payroll Reports)



Grantee's Role and Responsibilities



Section 3 Responsibilities (Refer to Policy 404)

Construction Contractor's Role and Responsibilities 

Equal Opportunity

Reporting Requirements and Sanctions Other

BABA Requirements





(Instructions on following pages.)




[bookmark: _Toc152857357][bookmark: _Toc152932881]THE PRE-CONSTRUCTION MEETING

ODOC requires that every contractual relationship between the Grant Recipient and the construction contractor be initiated by a meeting to define the terms, conditions, deliverables, and performance schedules that will govern the contract. This approach represents good management practice and reduces the likelihood of later conflicts caused by assumptions and misunderstandings between the construction contractor and the Grant Recipient.



After contract award, but before any work is performed, the Grant Recipient, the architect or engineer and any technical advisors to the Grant Recipient must hold a pre-construction conference with the construction contractor to explain contract requirements.



The construction contractor should be notified in writing of the time and place for the conference. The contractor must require the attendance of subcontractors expected to undertake major portions of the work. Documentation required from the construction contractor at the time of the meeting should be identified. Satisfaction of all bonding provisions will be required at this time especially the Davis Bacon wage rate requirements.



Prepare an agenda and plan to utilize and distribute a Pre-construction Checklist as a guide to assure that all areas are properly addressed. (Especially Davis/Bacon Requirements.) A recording may be used to document the meeting and/or a stenographer may be asked to prepare notes. It is the Grant Recipient's responsibility to clearly present the Federal Statutory Compliance requirements as well as performance expectations. A copy of the minutes should be signed by the parties to the contract and placed in the files.



ODOC recommends the following procedures as the minimum coverage of topics at the pre-construction conference:



· Review the technical aspects of the project.

· Identify the laws applicable to the contract and establish the documentation, reporting and performance that will constitute compliance.

· Establish the Grant Recipient's obligations to monitor labor standards and the procedures that will be employed.

· Establish specific requirements for reporting between the construction contractor and the Grant Recipient.

· Accept bonds and securities for performance and payment of labor and materials.

· Review the contract provisions, including all attachments regarding labor standards, civil rights, job safety standards and environmental protection as well as the Davis Bacon wage rate requirements & required posters for job site.

· Explain the objectives of Executive Order 11246, EEO, and require a copy of the construction contractor's Section 3 Affirmative Action Plan and the specific affirmative action strategy to be employed on this contract.

· Review the Section 3 Reporting Requirements for Reporting Worker Hours and Qualitative & Quantitative Benchmarks.

· Sub-contractors – provide a list of subcontractor info to include FEI No.(form)

· BABA – Explain the compliance requirements.

· Return the construction contractor's bid bonds.

· Provide for a record of the pre-construction conference to be prepared and subsequently signed by the parties to the agreement.

· Issue a notice to proceed to the construction contractor.






CHECKLIST FOR CONSTRUCTION CONTRACTORS



(MEETING LABOR STANDARDS COMPLIANCE REQUIREMENTS)



I. INTRODUCTION:

The following checklist has been prepared to assist construction contractors and subcontractors in meeting labor compliance responsibilities. All major administrative and procedural activities have been covered in the sequence in which they will occur as the construction project proceeds. Careful attention to and use of the checklist should result in a minimum number of problems with respect to labor compliance.



II. EXPLANATORY NOTES:

The word "employer", as used below, refers to the prime construction contractor, each subcontractor, or each lower-tier subcontractor. Payrolls and other documentary evidence of compliance (marked "*") must be sent to the Grant Recipient for review (all to be submitted through the prime construction contractor). The submission procedure is as follows:

A. Each lower-tier subcontractor, after careful review, submits required documents to the respective subcontractor.

B. Each subcontractor, after checking his/her own and those of each lower-tier subcontractor he/she may have, submits required documents to the prime construction contractor.

C. The prime construction contractor, after reviewing all payrolls and other documentation, including his/her own, and correcting violations where necessary, submits all to the Grant Recipient.

All employers should check each of the following statements as being true. If any statement is not true, the construction contractor should contact the Grant Recipient for special guidance.



III. Build America, Buy America - Contractor’s Responsibilities section:

A. All products must meet BABA requirements.

B. Contractor shall include Manufacturer’s Certification for BABA requirements with all applicable submittals. If a specific manufacture is used in the bidding, a statement that Manufacturer will comply with BABA must be included with the bid submission. Contractor shall comply with BABA requirements, including coordination with manufacturers, distributors, and suppliers to correct deficiencies in any BABA documentation.

C. Engineer/Architect approval of shop drawings or samples shall include review of BABA documentation.

D. Contractor shall certify upon completion that all work and materials have complied with BABA requirements.

E. For any change orders, Contractor shall provide BABA documentation for any new products or materials required by the change.

F. Installation of materials or products that are not compliant with BABA requirements shall be considered defective work. Contractor should ensure that Engineer/Architect has an approved Manufacturer’s Certification or waiver prior to items being delivered to the project site.



IV. BEFORE CONSTRUCTION BEGINS, each employer has:



A. Been found eligible to participate in any Federal or Federally-assisted project, i.e., has not been debarred or otherwise made ineligible. (Registered and eligible to contract in SAM.gov).

B. Received appropriate contract provisions covering labor standards requirements.

C. Reviewed and understands all labor standards contract provisions.

D. Received the appropriate wage decision(s) as part of the contract.

E. Requested through the Grant Recipient and received the minimum wage for each classification to be worked on the project which was not included on the wage decision by the additional classification process and before allowing any such trade(s) to work on the project.

F. Requested and received certification of his/her apprentice program from the State's Bureau of Apprenticeship and Training (State BAT), (recognized by the U.S. Bureau of Apprenticeship and Training [USBAT]) and submitted a copy thereof to the Grant Recipient prior to employment on the project.	Likewise, "trainee" program certification from USBAT, if applicable, must be submitted.

G. Received & Reviewed the Section 3 Requirements & Reporting of worker hours & benchmarks



V. AT CONSTRUCTION START, the construction contractor has:

· Received a Notice to Proceed from the Grant Recipient.

· Notified Contractor of construction start date in writing.

· Placed each of the following on a bulletin board prominently located on the project site which can be seen easily by the workers (and replaced if lost or unreadable)

· Wage Decision; 

· Notice to Employees; 

· Safety and Health Protection on the Job (USDOL); 

· Section 3 Poster(s);

· Monthly Pay Estimates to include weekly payroll reports and Section 3 Worker Report



A. Before assigning each project worker to work, obtained the worker's name, best mailing address and Social Security Number (for payroll purposes).



B. Obtained a copy of each apprentice's certificate with the apprentice's registration number and his/her year of apprenticeship from the State Bureau of Apprenticeship Training program (BAT).  https://www.apprenticeshipsok.com/



C. Informed each worker of:

· His/her work classification (journeyman or job title) as it will appear on the payroll;

· His/her work duties;

· The requirement on this project that he/she is either a journeyman, apprentice, or laborer: 

· If journeyman, he/she is to be paid journeyman's minimum wage rate or more;

· If apprentice, he/she is to be paid not less than the apprentice's rate for the trade based on his/her year of apprenticeship; or 

· If laborer, he/she is to do laborer's work only - not use any tool or tools of the trade - and not perform any part of a journeyman's work - and is to be paid the laborer's minimum wage rate or more.



D. Been informed of the requirements that each laborer or mechanic who performs work on the project in more than one classification within the same workweek shall be classified and paid at the highest wage rate applicable to any of the work which he/she performs unless the following requirements are met:



1. Accurate daily time records are maintained. These records must show the time worked in each classification and must be signed by the workman.

2. The payroll shows the hours worked in each classification and the wage rate paid for each classification.

3. The payroll is signed by the workman, or a signed copy of the daily time record is attached.



E. Has informed each worker of his/her hourly wages (not less than the minimum wage rate for this work as stated in the Wage Decision).



1. Time and a half for all work over 40 hours any workweek (see Contract Work Hours Safety Standards Act).

2. Fringe benefits, if any (see wage Decision for any required).

3. Deductions from his/her pay.



F. Has informed each worker that he/she is subject to being interviewed on the job by the Grant Recipient, ODOC, USDOL or other inspector to confirm that the employer is complying with all labor requirements.



G. Has informed each journeyman and each apprentice that a journeyman must be on the job at all times when an apprentice is working.



VI. DURING CONSTRUCTION

	Each Employer:

1. Has not selected, assigned, paid different pay rates to, transferred, upgraded, demoted, laid off or dismissed any project worker because of race, color, religion, sex, or national origin.



2. Has provided the list (form) of sub-contractor information.



3. Has employed all registered apprentices referred to him through normal channels up to the applicable ratio of apprentices to journeymen in each trade used by the employer.



4. Will maintain basic employment records accessible to inspection by the Grant Recipient or ODOC representatives.



5. Is complying with all health and safety standards.



6. Has paid all workers weekly.



7. Has submitted weekly payrolls on Form WH-347.

Some employers place all project workers on Payroll Form WH-347. The Contractor (owner) does not review any project workers on the payroll who perform work in any of the following job titles (which are exempt from labor requirements):



· Project superintendent

· Project engineer

· Owner-operator

· Supervisory foreman (less than 20% of time as a working foreman)

· Messenger

· Clerical workers (timekeepers, payroll clerks, bookkeepers, etc.)





A. Instructions for completing/reviewing the Front Page of Payroll Form WH-347



Name of Employer. The construction contractor or subcontractor. 

Address. Street address/P.O. Box, City, State and Zip Code of employer.

Payroll Number.  Each weekly payroll is numbered in sequential order (starting with Payroll No. 1)



If employer's workers perform no physical work on the project during workweek, he/she has submitted a "no work" letter for that workweek.

Payroll of employer's final workweek on the project (completion of his/her work) is marked "Final".



For Week Ending. The last date of the workweek.

Project and Location. Name of project and city in which located.

Columns 1 thru 9: Data entered on each line of this section of Form WH-347 represents information about a single worker in a separate job classification. When one worker performs more than one class of work during a workweek (split classification), the worker will have data reported on multiple lines (as many lines as he/she worked separate classifications). Accurate daily time records signed by the employee must show the exact hours worked in each classification.

Column 1: Worker's Name as it appears on his/her paycheck.

Column 1: Worker's Name as it appears on his/her paycheck.

· Worker’s best mailing address and social security number is entered only on the first payroll on which his/ her name appears;

· If the worker changes his/her residential address while working on the project, the new address is entered on the next applicable payroll;

· If any two or more workers have the same name, their social security numbers are included on the payroll





Column 2: self-explained.



Column 3:

The Work Classification (job title) for the worker is included in the Wage Decision and denotes the work that worker actually performed.



If the worker is an apprentice, enter the State BAT registration number and year of apprenticeship in this column the first time the apprentice's name appears on the payroll.



If the worker has performed more than one class of work during the workweek, such as carpenter and laborer, the division of work must be shown on separate lines of the payroll. Each class of work performed is noted in Column 3 on a separate line and the employee's name is repeated on that line in Column 1.

NOTE

If the applicable classification is not included in the Wage Decision, construction contractor should call the Contractor immediately and request the appropriate classification through the Additional Classification Process





The payroll is signed by the workman in the related "blocks”, or a signed copy of the daily time records is attached to the payroll



If the above is not done, the worker is paid at least the highest minimum wage rate of all of the classes of work performed for all hours worked.

The work classification of helper is not accepted unless included in the Wage Decision issued by the Secretary of Labor. Any employee listed as “helper” in the absence of such a classification in the Wage Decision must be paid the journeyman’s rate for hours he/she uses the tools of the trade.

The employer may not pay a “semi-journeyman” or semi-skilled laborer the average of journeyman’s and laborer’s rates. The actual hours each worker uses tools of the trade (journeyman) and each hour he/she does not use tools of the trade (laborers) must be recorded on separate lines in Column 3 of the payroll. The employer may not pay the average of the two classes of work.



Column 4:   Hours Worked, Each Day and Date, for the workweek.



Regular hours (S for "Straight" time) are entered for each classification for each employee. Overtime hours (O), if any, are reported separately from straight hours. Overtime is any time over 40 hours in any workweek.



Column 5:	Total Hours worked during the workweek are reported (the sum of sub columns in Column 4). Straight and overtime hours are recorded separately.

Column 6:	Rate of Pay, not less than the minimum wage rate for the work classification (see Wage Decision).

The Overtime Rate of Pay is not less than 1½ times the worker's basic (straight) hourly rate of pay.



Apprentices. If a copy of the apprentice's registration certificate from the State BAT has not been submitted to Grant Recipient by employer (through construction contractor), apprentice must be paid journeyman's rate.



Piece Worker. Piece work must be reported in Column 6 at an hourly rate, the gross pay for the workweek (work on the project) divided by the total number of hours worked on the project during the workweek.



Column 7:  Gross Amount Earned equals straight hours (Column 5) times straight rate of pay (Column 6) plus overtime hours, if any, (Column 5) times overtime rate of pay (Col 6).



Column 8:	Each deduction is:



√ Required by law;



√ Voluntarily authorized by the worker in writing before the work week began; or



√ Provided in a bargaining agreement.



Column 9:	Net Wages stated are Column 7 minus total deductions shown in 





B. Instruction for completing/reviewing the Back of Payroll (Form WH-347)

Each Employer has:

√ completed all blank spaces and understands the penalties for falsification;



√ Checked Item 4 if fringe benefits are included in the Wage Decision for all workers: 4(a) If fringe benefits are paid to approved fund(s); or,

4(b) Paid directly to each affected worker each week, his/her paycheck representing the pay of the applicable minimum wage rate plus the amount of required fringe benefits.



√ Manually signed the payroll in the "block" marked signature and stated his/her title;



The person who signed the payroll is the employer or an official of the employer who is legally authorized to act for the employer.





C. Weekly Payroll Review. Each employer has promptly:



Reviewed the weekly payroll for compliance with all labor requirements (using this checklist) and made necessary corrections.



Each lower-tier subcontractor has submitted his/her weekly payroll or "no work" letter to the respective subcontractor within 3 calendar days from the last date of the workweek.



Each subcontractor has received a payroll or "no work" letter from each of his/her lower-tier subcontractors, reviewed each and his/her own payroll, required necessary corrections and submitted all such payrolls to the construction contractor within 5 calendar days from the last date of the workweek.



Construction contractor has received a payroll or "no work" letter from each subcontractor and each lower-tier subcontractor, monitored each including his/her own payroll, required necessary corrections, and collectively submitted them to the grantee within 7 workdays of the last date of the respective workweek.



VII. AFTER PROJECT COMPLETION



Each employer will keep all weekly payrolls on the project for 3 years after the construction contractor's project completion date.




[bookmark: _Toc152857360][bookmark: _Toc152932882]CLAIM OR INVOICE AFFIDAVIT





STATE OF OKLAHOMA					CDBG Project Name and Number:



COUNTY OF 												





The undersigned, (Engineer or Authorized Official) of lawful age, being first duly sworn upon oath, states that this (invoice, claim, or contract), is true and correct.  Affiant further states that the (work, services, or materials), as shown by this invoice or claim, have been completed or supplied in accordance with the plans, specifications, orders, or requests furnished to the Affiant.



Affiant further states that (s)he has NOT been paid, gifted, or donated to or agree to pay, gift, or donate, either directly or indirectly, to any elected official, officer, or employee of the State of Oklahoma any money or any other thing of value to obtain payment or the award of this contract. 		





								

Affiant (Engineer or Authorized Official)



Subscribed and sworn to before me this 		 day of 				, 20	.




































[bookmark: _Toc152857361][bookmark: _Toc152932883]CONTRACTOR RELEASE OF CLAIMANTS





Date: 			 CDBG Project:		

Owner:			





I hereby acknowledge receipt of $				, for full payment of 



my contract dated 				for work performed as described in the 



contract for services.



I certify that I have paid in full for all materials purchased and all labor employed in the performance of this contract and that there are no claims against me as an employer under this contract on account of injuries sustained by workmen employed by me thereunder. I hereby release you from any claims arising by virtue of this contract.

WARNING



The making of any false statement or mis-representation herein may be a crime punishable under Title 18 USC §1001, which provides in part: "Whoever, in any matter within the jurisdiction of any department or agency of the United States knowingly and willfully…makes any false, fictitious or fraudulent statement or representation, or makes or uses any false writing or document knowing the same to contain any false, fictitious or fraudulent statement or entry, shall be fined no more than $10,000 or imprisoned not more than five years, or both."







Contractor:





													

Print Name and Title				Company





													

Signature						Date
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7. Materials, Services & Facilities	22. Insurance
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10. Patents	25. Indemnification

11. Surveys, Permits, Regulations	26. Separate Contracts
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14. Changes in the Work	28. Land and Rights-of-Way

15. Changes in Contract Price	29. Guaranty

16. Time Completion & Liquidated Damages	30. Arbitration
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1. DEFINITIONS: Wherever used in the contract documents, the following terms shall have the meanings indicated and shall be applicable to both the singular and plural thereof:



a. Addenda: Written or graphic instruments issued prior to the execution of the agreement which modify or interpret the contract documents, drawings and specifications by additions, deletions, clarifications, or corrections.



b. Bid: The offer or proposal of the bidder submitted on the prescribed form setting forth the prices for the work to be performed.



c. Bidder: Any person, firm or corporation submitting a bid for the work.



d. Bonds: Bid, performance, payment (statutory) and maintenance bonds and other instruments of security furnished by the Contractor and the Contractor’s surety in accordance with the contract documents.



e. Change Order: A written order to the Contractor authorizing an addition, deletion, or revision in the work within the general scope of the contract documents or authorizing an adjustment in the contract price or contract time.



f. Contract Documents: The contract, including Advertisement for Bids, Information for Bidders, Bid, Bid Bond, Agreement, Payment (Statutory) Bond, Performance Bond, Notice of Award, Notice to Proceed, Change Order, Drawings, Specifications and Addenda.





g. Contract Price: The total monies payable to the Contractor under the terms and conditions of the contract documents.



h. Contract Time: The number of calendar days stated in the contract documents for the completion of the work.



i. Contractor: The person, firm, or corporation with whom the Owner has executed the agreement.



j. Drawings: The parts of the contract documents which show the characteristics and scope of the work to be performed and which have been prepared or approved by the engineer.



k. Engineer: The person, firm or corporation named as such in the contract documents.



l. Field Order: A written order effecting a change in the work not involving an adjustment in the contract price or an extension of the contract time, issued by the engineer to the Contractor during construction.



m. Notice to Proceed: Written communication issued by the Owner to the Contractor authorizing him/her to proceed with the work and establishing the date for commencement of the work.



n. Notice of Award: The written notice by Owner to the apparent successful bidder stating that, upon compliance by the apparent successful bidder with the conditions enumerated therein within the time specified, Owner will sign and deliver the agreement.



o. Owner: A public or quasi-public body or authority, corporation, association, partnership or individual for whom the work is to be performed.



p. Project: The undertaking to be performed as provided in the contract documents.



q. Resident Project Representative: The authorized representative of the Owner who is assigned to the project site or any part thereof.



r. Shop Drawings: All drawings, diagrams, illustrations, brochures, schedules, and other data which are prepared by the Contractor, a subcontractor, manufacturer, supplier, or distributor which illustrate how specific portions of the work shall be fabricated or installed.



s. Specifications: A part of the contract documents consisting of written descriptions of a technical nature of materials, equipment, construction systems, standards, and workmanship.



t. Subcontractor: An individual, firm or corporation having a direct contract with Contractor or with any other subcontractor for the performance of a part of the work at the site.



u. Substantial Completion: That date certified by the engineer when the construction of the project or a specified part thereof is sufficiently completed, in accordance with the contract documents, to allow the project or specified part to be utilized for the purposes for which it is intended.



v. Supplemental General Conditions: Modifications to General Conditions required by a federal agency for participation in the project and approved by the agency in writing prior to being included in the contract documents or such requirements that may be imposed by applicable State laws.



w. Supplier: Any person or organization who supplies materials or equipment for the work, including that fabricated to a special design, but who does not perform labor at the site.



x. Work: All labor necessary to produce the construction required by the contract documents and all materials and equipment incorporated or to be incorporated in the project.



y. Written Notice: Any notice in writing to any party to the agreement regarding any part of this agreement. Said written notice shall be considered delivered and the service thereof completed when posted by certified or registered mail to said party at their last given address or delivered in person to said party or their authorized representative at the project site.



2. ADDITIONAL INSTRUCTIONS AND DETAIL DRAWINGS:



a. The Contractor may be furnished additional instructions and detail drawings by the engineer as necessary to carry out the work required by the contract documents.



b. The additional drawings and instructions thus supplied will become a part of the contract documents. The Contractor shall carry out the work in accordance with the additional detail drawings and instructions.



3. SCHEDULES, REPORTS AND RECORDS:



a. The Contractor shall submit to the Owner such schedule of quantities and costs, progress schedules, payrolls, reports, estimates, records, and other data, where applicable, as are required by the contract documents for the work to be performed.





b. Prior to the first partial payment estimate, the Contractor shall submit construction progress schedules showing the order in which the Contractor proposes to carry on the work, including dates at which the various parts of the work will be started, estimated date of completion of each part and, as applicable:



(1) The dates at which special detail drawings will be required; and



(2) Respective dates for submission of shop drawings, the beginning of manufacture, the testing, and the installation of materials, supplies and equipment.



c. The Contractor shall also submit a schedule of payments the Contractor anticipates will be earned during the course of the work.



4. DRAWINGS AND SPECIFICATIONS:



a. The drawings and specifications are tools to be used by the Contractor to enable the Contractor to furnish all labor, materials, tools, equipment, and transportation necessary for the proper performance of the work in accordance with the contract documents and all incidental work necessary to complete the project in an acceptable manner, ready for use, occupancy, or operation by the Owner.



b. In case of conflict between the drawings and the specifications, the specifications shall govern. Figure dimensions and drawings shall govern over scale dimensions and detail drawings shall govern over general drawings.



c. Any discrepancies found between the drawings and specifications and site conditions or any inconsistencies or ambiguities in the drawings or specifications shall be immediately reported, in writing, to the engineer, who shall promptly correct such inconsistencies or ambiguities in writing. Work done by the Contractor after discovery of such discrepancies, inconsistencies or ambiguities shall be done at the Contractor's risk.



5. SHOP DRAWINGS:



a. The Contractor shall provide shop drawings as may be necessary for the performance of the work as required by the contract documents. The engineer shall promptly review all shop drawings. The engineer's approval of any shop drawing shall not release the Contractor from responsibility for deviations from the contract documents. The approval of any shop drawing that substantially deviates from the requirement of the contract documents shall be evidenced by a change order.





b. When submitted for the engineer's review, shop drawings shall bear the Contractor's certification that he has reviewed checked and approved the shop drawings and that they are in conformance with the requirements of the contract documents.



6. MATERIALS, SERVICES AND FACILITIES:



a. It is understood that, except as otherwise specifically stated in the contract documents, the Contractor shall provide and pay for all materials, labor, tools, equipment, water, light, power, transportation, supervision, temporary construction of any nature and all other services and facilities of any nature whatsoever necessary to execute, complete and deliver the work within the specified time.



b. Materials and equipment shall be so stored as to preserve their quality and fitness for the work. Stored materials and equipment to be incorporated in the work shall be located to facilitate prompt inspection.



c. Manufactured articles, materials and equipment shall be applied, installed, connected, erected, used, cleaned, and conditioned as directed by the manufacturer.



d. Materials, supplies and equipment shall be in accordance with samples submitted by the Contractor and approved by the engineer.



e. Materials, supplies or equipment to be incorporated into the work shall be purchased by the Contractor or the subcontractor free and clear of chattel mortgages, conditional sales contracts, or other agreements by which an interest is retained by the seller.



7. INSPECTION AND TESTING:



a. All materials and equipment used in the construction of the project shall be subject to adequate inspection and testing in accordance with generally accepted standards as required and defined in the contract documents.



b. The Owner shall provide all inspection and testing services not required by the contract documents.



c. The Contractor shall provide, at the Contractor's expense, the testing and inspection services required by the contract documents.



d. If the contract documents, laws, ordinance, rules, regulations, or orders of any public authority having jurisdiction require any specific work to be inspected, tested, or approved by someone other than the Contractor, the Contractor will give



the engineer timely notice of readiness. The Contractor will then furnish the engineer the required certificates of inspection, testing, or approval.



e. Inspections, tests or approvals by the engineer or others shall not relieve the Contractor from the obligation to perform the work in accordance with the requirements of the contract documents.



f. The engineer and the engineer's representatives will at all times have access to the work. In addition, authorized representatives, and agents of any participating Federal or State agency shall be permitted to inspect all work, materials, pay- rolls, records of personnel, invoices of materials and other relevant data and records. The Contractor will provide proper facilities for such access and observation of the work and for any inspection or testing thereof.



g. If any work is covered contrary to the written instructions of the engineer, it must, if requested by the engineer, be uncovered for the engineer's observation and the covering replaced at the Contractor's expense.



h. If the engineer considers it necessary or advisable that covered work be inspected or tested by others, the Contractor, at the engineer's request, will uncover, expose, or otherwise make available for observation, inspection, or testing, as the engineer may require, that portion of the work in question, furnishing all necessary labor, materials, tools, and equipment. If it is found that such work is defective, the Contractor will bear all expenses of such uncovering, exposing, observing, inspecting, and testing and of satisfactory reconstruction. If, however, such work is not found to be defective, the Contractor will be allowed an increase in the contract price or an extension of the contract time, or both, directly attributable to such uncovering, exposing, observing, inspecting, testing and reconstruction and an appropriate change order shall be issued.



8. SUBSTITUTIONS: Whenever a material, article or piece of equipment is identified on the drawings or specifications by referenced to brand name or catalog number, it shall be understood that this is referenced for the purpose of defining the performance or other salient requirements and that other products of equal capacities, quality and function shall be considered. The Contractor may recommend the substitution of a material, article, or piece of equipment of equal substance and function for those referred to in the contract documents by reference to brand name or catalog number and if, in the opinion of the engineer, such material, article or piece of equipment is of equal substances and function to that specified, the engineer may approve its substitution and use by the Contractor. Any cost differential shall be deductible from the contract price and the contract documents shall be appropriately



modified by change order. The Contractor warrants that if substitutes are approved, no major changes in the function or general design of the project will result. Incidental changes or extra component parts required to accommodate the substitute will be made by the Contractor without a change in the contract price or contract time.



9. The Contractor shall pay all applicable royalties and license fees and shall defend all suits or claims for infringement of any patent rights and save the Owner harmless from loss on account thereof, except that the Owner shall be responsible for any such loss when a particular process, design or product of a particular manufacturer or manufacturers is specified; however, if the Contractor has reason to believe that the design, process or product specified is an infringement of a patent, the Contractor shall be responsible for such loss unless the Contractor promptly gives such information to the engineer.



10. SURVEYS, PERMITS, REGULATIONS:



a. The Owner shall furnish all boundary surveys and establish all base lines for locating the principal component parts of the work, together with a suitable number of benchmarks adjacent to the work as shown in the contract documents. From the information provided by the Owner, unless otherwise specified in the contract documents, the Contractor shall develop and make all detail surveys needed for construction, such as slope stakes, batter boards, stakes for pipe locations and other working points, lines, elevations and cut sheets.



b. The Contractor shall carefully preserve benchmarks, reference points and stakes and, in case of willful or careless destruction, shall be charged with the resulting expense and shall be responsible for any mistake that may be caused by their unnecessary loss or disturbance.



c. Permits and licenses of a temporary nature necessary for the performance of the work shall be secured and paid for by the Contractor unless otherwise stated in the Supplemental General Conditions. Permits, licenses and easements for permanent structures or permanent changes in existing facilities shall be secured and paid for by the Owner unless otherwise specified. The Contractor shall give all notices and comply with all laws, ordinances, rules, and regulations bearing on the conduct of the work as drawn and specified. If the Contractor observes that the contract documents are at variance therewith, the Contractor shall promptly notify the engineer in writing and any necessary changes shall be adjusted as provided in Section 13, CHANGES IN THE WORK.



11. PROTECTION OF WORK, PROPERTY AND PERSONS:



a. The Contractor will be responsible for initiating, maintaining, and supervising all safety precautions and program in connection with the work. The Contractor will take all necessary precautions for the safety of and will provide the necessary protection to prevent damage, injury or loss to all employees on the work and other persons who may be affected thereby and for the protection of all the work and all materials or equipment to be incorporated therein, whether in storage on or off the site, and other property at the site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures and utilities not designated for removal, relocation or replacement in the course of construction.



b. The Contractor will comply with all applicable laws, ordinances, rules, regulations, and orders of any public body having jurisdiction. The Contractor will erect and maintain, as required by the conditions and progress of the work, all necessary safeguards for safety and protection. The Contractor will notify owners of adjacent utilities when performance of the work may affect them. The Contractor will remedy all damage, injury or loss to any property caused, directly or indirectly, in whole or in part, by the Contractor or any subcontractor or anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be liable, except damage or loss attributable to the fault of the contract documents or to the acts or omissions of the Owner or the engineer or anyone employed by either them or anyone for whose acts either of them may be liable, and not attributable, directly or indirectly, in whole or in part, to the fault or negligence of the Contractor.



c. In emergencies affecting the safety of persons or the work or property at the site or adjacent thereto, the Contractor, without special instructions or authorization from the engineer or Owner, shall act to prevent the threatened damage, injury, or loss. The Contractor will give the engineer prompt written notice of any significant changes in the work or deviations from the contract documents caused thereby and a change order shall thereupon be issued covering the changes and deviations involved.



12. SUPERVISION BY CONTRACTOR: The Contractor will supervise and direct the work. He will be solely responsible for the means, methods, techniques, sequences, and procedures of construction. The Contractor will employ and maintain on the work a qualified supervisor or superintendent who shall have been designated in writing by the Contractor as the Contractor's representative at the site. The supervisor shall have full authority to act on behalf of the Contractor and all communications given to the supervisor shall be as binding as if given to the Contractor.  The supervisor shall be



present on the site at all times as required to perform adequate supervision and coordination of the work.



13. CHANGES IN THE WORK:



a. The Owner may, at any time, as the need arises, order changes within the scope of the work without invalidating the agreement. If such changes increase or decrease the amount due under the contract documents or in the time required for performance of the work, an equitable adjustment shall be authorized by change order.



b. The engineer may also, at any time, by issuing a field order, make changes in the details of the work. The Contractor shall proceed with the performance of any changes in the work so ordered by the engineer unless the Contractor believes that such field order entitles the Contractor to a change in contract price or time, or both, in which event, the Contractor shall give the engineer written notice thereof within seven (7) days after the receipt of the ordered change. Thereafter, the Contractor shall document the basis for the change in contract price or time within thirty (30) days. The Contractor shall not execute such changes pending the receipt of an executed change order or further instruction from the Owner.



14. CHANGES IN CONTRACT PRICE: 

The contract price may be changed only by a change order. The value of any work covered by a change order or of any claim for increase or decrease in the contract price shall be determined by one or more of the following methods in the order of precedence listed below:



a. Unit prices previously approved;

b. An agreed lump sum.



15. TIME FOR COMPLETION AND LIQUIDATED DAMAGES:



a. The date of beginning and the time for completion of the work are essential conditions of the contract documents and the work embraced shall be commenced on a date specified in the Notice to Proceed.



b. The Contractor will proceed with the work at such rate of progress as to ensure full completion within the contract time. It is expressly understood and agreed by and between the Contractor and the Owner that the contract time for the completion of the work described herein is a reasonable time, taking into consideration the average climatic and economic conditions and other factors prevailing in the locality of the work.



c. If the Contractor shall fail to complete the work within the contract time or extension of time granted by the Owner, then the Contractor will pay to the Owner the amount for liquidated damages as specified in the bid for each calendar day the Contractor shall be in default after the time stipulated in the contract documents.



d. The Contractor shall not be charged with liquidated damages or any excess cost when the delay in completion of the work is due to the following and the Contractor has promptly given written notice of such delay to the Owner or engineer:



(1) Any preference, priority or allocation order duly issued by the Owner;



(2) Unforeseeable causes beyond the control and without the fault or negligence of the Contractor, including but not restricted to acts of God, acts of the public enemy, acts, or the Owner, acts of another contractor in the performance of a contract with the Owner, fires, flood, epidemics, quarantine, restrictions, strikes, freight embargoes and abnormal and unforeseeable weather; and



(3) Any delays of subcontractors occasioned by any of the causes specified in paragraphs 15d (1) and 15d (2) of this article.



16. CORRECTION WORK:



a. The Contractor shall promptly remove from the premises all work rejected by the engineer for failure to comply with the contract documents, whether incorporated in the construction or not, and the Contractor shall promptly replace and re-execute the work in accordance with the contract documents without expense to the Owner and shall bear the expense of making good all work of other contractors destroyed or damages by such removal or replacement.



b. All removal and replacement work shall be done at the Contractor's expense. If the Contractor does not take action to remove such rejected work within ten (10) days after receipt of written notice, the Owner may remove such work and store the materials at the expense of the Contractor.



17. SUBSURFACE CONDITIONS:



a. The Contractor shall promptly, before such conditions are disturbed except in the event of an emergency, notify the Owner by written notice of:



(1) Subsurface or latent physical conditions at the site differing materially from those indicated in the contract documents; or





(2) Unknown physical conditions at the site of an unusual nature which differ materially from those ordinarily encountered and generally recognized as inherent in the work the character provided for in the contract documents.



b. The Owner shall promptly investigate the conditions and, if it is found that such conditions do so materially differ and cause an increase or decrease, an adjustment shall be made, and the contract documents shall be modified by a change order. Any claim of the Contractor for adjustment hereunder shall not be allowed unless the required written notice has been given and provided that the Owner may, if the Owner determines the facts so justify, consider, and adjust any claims asserted before the date of final payment.



18. SUSPENSION OF WORK, TERMINATION AND DELAY:



a. The Owner may suspend the work or any portion thereof for a period of not more than ninety (90) days or until such further time as agreed upon by the Contractor in a written notice to the Contractor and the engineer fixing the date on which work shall be resumed. The Contractor will resume that work on the date so fixed. The Contractor will be allowed an increase in the contract price or an extension of the contract time, or both, for any costs and/or delays incurred which are directly attributable to any suspension.



b. If any of the following conditions occur:



(1) The Contractor is adjudged bankrupt or insolvent or makes a general assignment for the benefit of its creditors;



(2) A trustee or receiver is appointed for the Contractor or for any of its property;



(3) Contractor files a petition to take advantage of any debtor's act or to re-organize under bankruptcy of applicable laws;



(4) The Contractor repeatedly fails to supply sufficiently skilled workmen or suitable materials or equipment;



(5) The Contractor repeatedly fails to make prompt payments to subcontractors or for labor, materials, or equipment;



(6) The Contractor disregards laws, ordinance, rules, regulations, or orders of any public body having jurisdiction over the work;



(7) The Contractor disregards the authority of the engineer or otherwise violates any provision of the contract documents;



Then the Owner may, without prejudice to any other right or remedy and after giving the Contractor and its surety a minimum of ten (10) days from delivery of a written notice, terminate the services of the Contractor and take possession of the project and of all materials, equipment, tools, construction equipment and machinery thereon owned by the Contractor and finish the work by whatever method the Owner may deem expedient. In such case, the Contractor shall not be entitled to receive any further payment until the work is finished. If the unpaid balance of the contract price exceeds the direct and indirect costs of completing the project, including compensation for additional professional services, such excess shall be paid to the Contractor. If such costs exceed such unpaid balance, the Contractor will pay the difference to the Owner. Such costs incurred by the Owner will be determined by the engineer and incorporated in a change order.



c. Where the Contractor's services have been so terminated by the Owner, said termination shall not affect any right of the Owner against the Contractor then existing or which may thereafter occur. Any retention or payment of monies by the Owner due the Contractor will not release the Contractor from compliance with the contract documents.



d. After ten (10) days from the delivery of a written notice to the Contractor and the engineer, the Owner may, without cause and without prejudice to any other right or remedy, elect to abandon the project and terminate the contract. In such case, the Contractor shall be paid for all work executed and any expense sustained plus a reasonable profit.



e. If, through no act or fault of the Contractor, the work is suspended for a period of more than ninety (90) days by the Owner or under an order of court or other public authority or the engineer fails to act on any request for payment within thirty (30) days after it is submitted or the Owner fails to pay the Contractor substantially the sum approved by the engineer or awarded by arbitrators within thirty (30) days of its approval and presentation, then the Contractor may, after ten (10) days from delivery of a written notice to the Owner and the engineer, terminate the contract and recover from the Owner payment for all work executed and all expenses sustained. In addition to and in lieu of terminating the contract, if the engineer has failed to act on a request for payment or if the Owner has failed to make payment as aforesaid, the Contractor may, upon ten (10) days written notice to the Owner and engineer, stop the work until paid all



amounts then due, in which event and upon resumption of the work, change orders shall be issued to adjust the contract price or extend the contract time, or both, to compensate for the costs and delays attributable to the stoppage of the work.



f. If the performance of all or any portion of the work is suspended, delayed or interrupted as a result of a failure by the Owner or engineer to act within the time specified in the contract documents or if no time is specified, within a reasonable time, an adjustment in the contract price or an extension of the contract time, or both, shall be made by change order to compensate the Contractor for the costs and delays unnecessarily caused by the failure of the Owner or engineer.



19. PAYMENT TO CONTRACTOR:



a. At least ten (10) days before each progress payment falls due (but not more often that once a month), the Contractor will submit to the engineer a partial payment estimate filled out and signed by the Contractor, covering the work performed during the period covered by the partial payment estimate and supported by such data as the engineer may reasonably require. If payment is requested on the basis of materials and equipment not incorporated in the work but delivered and suitably stored at or near the site, the partial payment estimate shall also be accompanied by supporting data, satisfactory to the Owner, which will establish the Owner's title to the material and equipment and protect the Owner's interest therein, including applicable insurance. The engineer will, within ten (10) days after the receipt of each partial payment estimate, either indicate approval of payment in writing and present the partial payment estimate to the Owner or return the partial payment estimate to the Contractor indicating in writing the reasons for refusing to approve payment. In the latter case, the Contractor may make the necessary corrections and resubmit the partial payment estimate. The Owner will, within ten (10) days of presentation of an approved partial payment estimate, pay the Contractor a progress payment on the basis of the approved partial payment estimate, less the retainage. The retainage shall be an amount equal to 10% of said estimate until 50% of the work has been completed. At 50% completion, further partial payments shall be made in full to the Contractor and no additional amounts may be retained unless the engineer certifies that the job is not proceeding satisfactorily and amounts previously retained shall not be paid to the Contractor. At 50% completion or any time thereafter when the progress of the work is not satisfactory, additional amounts may be retained; however, in no event shall the total retainage be more than 10% of the value of the work completed. Upon substantial completion of the work, any amount retained may be paid to the Contractor. When the work has been



substantially completed except for work which cannot be completed because of weather conditions, lack of materials or other reasons which, in the judgment of the Owner, are valid reasons for non-completion, the Owner may make additional payments, retaining at all times an amount sufficient to cover the estimated cost of the work still to be completed.



b. The request for payment may also include an allowance for the cost of major materials and equipment suitably stored either at or near the site.



c. Prior to substantial completion, the Owner, with the approval of the engineer and with the concurrence of the Contractor, may use any completed or substantially completed portions of the work. Such use shall not constitute an acceptance of such portions of the work.



d. The Owner shall have the right to enter the premises for the purpose of doing work not covered by the contract documents. This provision shall not be construed as relieving the Contractor of the sole responsibility for the care and protection of the work or the restoration of any damaged work except such as may be caused by agents or employees of the Owner.



e. Upon completion and acceptance of the work, the engineer shall issue a certificate attached to the final payment request that the work has been accepted under the conditions of the contract documents. The entire balance found to be due to the Contractor, including the retained percentages, except such sums as may be lawfully retained by the Owner, shall be paid to the Contractor within thirty (30) days of completion and acceptance of the work.



f. The Contractor will indemnify and save the Owner or the Owner's agents harmless from all claims growing out of the lawful demand of subcontractors, laborers, workmen, mechanics, material men and furnishers of machinery and parts therefore, equipment, tools and supplies incurred in the furtherance of the performance of the work. The Contractor shall, at the Owner's request, furnish satisfactory evidence that all obligations of the nature designated above have been paid, discharged, or waived. If the Contractor fails to do so, the Owner may, after having notified the Contractor, shall pay unpaid bills, or withhold from the Contractor's unpaid compensation a sum of money deemed reasonably sufficient to pay any and all such lawful claims until satisfactory evidence is furnished that all liabilities have been fully discharged, whereupon payment to the Contractor shall be resumed in accordance with the terms of the contract documents. In no event shall these provisions be construed to impose any obligations upon the Owner to the Contractor, the Contractor's surety or any third party. In paying any unpaid



bills of the Contractor, any payment so made by the Owner shall be considered as a payment made under the contract documents by the Owner to the Contractor and the Owner shall not be liable to the Contractor for any such payments made in good faith.



g. If the Owner failed to make payment within thirty (30) days after approval by the engineer, in addition to other remedies available to the Contractor, there shall be added to each such payment interest at the maximum legal rate commencing on the first day after said payment is due and continuing until the payment is received by the Contractor.



20. ACCEPTANCE OF FINAL PAYMENT AS RELEASE: Acceptance by the Contractor of final payment shall be and shall operate as a release to the Owner of all claims and all liability to the Contractor other than claims in stated amounts as may be specifically excepted by the Contractor for all things done or furnished in connection with this work and for every act and neglect of the Owner and others, relating or arising out of this work. Any payment, however, final, or otherwise, shall not release the Contractor or its sureties from any obligations under the contract documents or the performance of the payment bonds.



21. INSURANCE:



a. The Contractor shall purchase and maintain such insurance as will protect it from claims set forth below which may arise out of or result from the Contractor's execution of the work, whether such execution be by the Contractor, any subcontractor or by anyone directly or indirectly employed by any of them or by anyone for whose acts any of them may be liable.



(1) Claims under Workers' Compensation, disability benefit and other similar employee benefit acts;



(2) Claims for damages because of bodily injury, occupational sickness or disease or death of employees;



(3) Claims for damages because of bodily injury, sickness or disease or death of any person other than employees;



(4) Claims for damages covered by the usual personal injury liability coverage which is sustained by:



(a) Any person as a result of an offense directly or indirectly related to the employment of such person by the Contractor; or



(b) Any other person;



(5) Claims for damages because of injury to or destruction of tangible property, including loss of use resulting there from.



b. Certificates of insurance acceptable to Owner shall be filed with the Owner prior to commencement of work. These certificates shall contain a provision that coverages afforded under the policies will not be cancelled unless at least fifteen-(15) days' prior written notice has been given to the Owner.



c. The Contractor shall procure and maintain, at the Contractor's own expense, during the contract time, liability insurance as hereinafter specified:



(1) Contractor's general public liability and property damage insurance, including vehicle coverage, issued to the Contractor, and protecting the Contractor from all claims for personal injury, including death, and all claims for destruction of or damage to property arising out of or in connection with any operations under the contract documents, whether such operations be by the Contractor or by any subcontractor employed by the Contractor. Insurance shall be written with a limit of liability of not less than

$500,000 for all damages arising out of bodily injury, including death, at any time resulting there from, sustained by any one person in any one accident, and a limit of liability of not less than $500,000 aggregate for any such damages sustained by two or more persons in any one accident. Insurance shall be written with a limit of liability of not less than $200,000 for all property damage sustained by any one person in any one accident and a limit of liability not less than $200,000 aggregate for any such damage sustained by two or more persons in any one accident.



(2) The Contractor shall acquire and maintain, if applicable, fire and extended coverage insurance upon the project to the full insurable value thereof for the benefit of the Owner, the Contractor, and the subcontractors, as their interest may appear. This provision shall in no way release the Contractor or the Contractor's surety from obligations under the contract documents to fully complete the project.



d. The Contractor shall procure and maintain, at the Contractor's own expense, during the contract time, in accordance with the provisions of the laws of the State in which the work is performed, Workers' Compensation insurance, including occupational disease provisions, for all of the Contractor's employees at the site of the project and, in case any work is sublet, the Contractor shall require such subcontractor similarly to provide Workers' Compensation insurance,



including occupational disease provisions, for all of the latter's employees unless such employees are covered by the protection afforded by the Contractor. In case any class of employees engaged in hazardous work under this contract at the site of the project is not protected under the Workers' Compensation Statute, the Contractor shall provide and shall cause each subcontractor to provide adequate and suitable insurance for the protection of its employees not otherwise protected.



e. The contractor shall secure, if applicable, "all risk" type Builder's risk insurance for work to be performed. Unless specifically authorized by the Owner, the amount of such insurance shall not be less than the contract price totaled in the bid. The policy shall cover not less than the losses due to fire, explosion, hail, lightning, vandalism, malicious mischief, wind, collapse, riot, aircraft, and smoke during the contract time and until the work is accepted by the Owner. The policy shall name as the insured the Contractor and the Owner.



22. CONTRACT SECURITY:



a. The Contractor shall, within ten (10) days after the receipt of the Notice of Award, furnish the Owner with a performance bond and a payment (statutory) bond in penal sums equal to the amount of the contract price, conditioned upon the performance by the Contractor of all undertakings, covenants, terms, conditions and agreements of the contract documents and upon the prompt payment by the Contractor to all persons supplying labor and materials in the performance of the work required by the contract documents. Such bonds shall be executed by the Contractor and a corporate bonding company licensed to transact such business in the State in which the work is to be performed and named on the current list of "Surety Companies Acceptable on Federal Bonds", as published in Treasury Department Circular Number 570. The expense of these bonds shall be borne by the Contractor. If, at any time, a surety on any such bond is declared bankrupt or loses its right to do business in the State in which the work is to be performed or is removed from the list of Surety Companies Acceptable on Federal Bonds, Contractor shall, within ten (10) days after notice from the Owner, substitute another bond and surety, both of which must be acceptable to Owner. The premiums on such bond shall be paid by the Contractor. No further payment shall be deemed due nor made until the new surety or sureties shall have furnished an acceptable bond to the Owner.



23. ASSIGNMENTS: Neither the Contractor nor the Owner shall sell, transfer, assign or otherwise dispose of the contract or any portion thereof or of any right, title, or interest therein or any obligations thereunder without written consent of the other party.



24. INDEMNIFICATION:



a. The Contractor will indemnify and hold harmless the Owner and the engineer and their agents and employees from and against all claims, damages, losses and expenses, including attorney's fees, arising out of or resulting from the performance of the work, provided that any such claims, damages, loss or expense is attributable to bodily injury, sickness, disease or death or to injury to or destruction of tangible property, including the loss of use resulting therefrom, which is caused in whole or in part by any negligent or willful act or omission of the Contractor, any subcontractor, anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be liable.



b. In any and all claims against the Owner or the engineer or any of their agents or employees by any employee of the Contractor, any subcontractor, anyone directly or indirectly employed by an of them or anyone for whose acts any of them may be liable, the indemnification obligation shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for the Contractor or any subcontractor under the Workers' Compensation Act, disability benefits acts or other employee benefits acts.



c. The obligation of the Contractor under this paragraph shall not extend to the liability of the engineer, its agents or employees arising out of the preparation or approval of maps, drawings, opinions, reports, surveys, change orders, designs, or specifications.



25. SEPARATE CONTRACTS:



a. The Owner reserves the right to let other contracts in connection with this project. The Contractor shall afford other contractors’ reasonable opportunity for the introduction and storage of their materials and the execution of their work and shall properly connect and coordinate the work with theirs. If the proper execution or results of any part of the Contractor's work depends upon the work of any other contractor, the Contractor shall inspect and promptly report to the engineer any defects in such work that render it unsuitable for such proper execution and results.



b. The Owner may perform additional work related to the project or the Owner may let other contracts containing provisions similar to these. The Contractor will afford the other contractors who are parties to such contracts (or the Owner if the Owner is performing the additional work) reasonable opportunity for the introduction and storage of materials and equipment and the execution of work and shall properly connect and coordinate the work with theirs.





c. If the performance of additional work by other contractors or the Owner is not noted in the contract documents prior to the execution of the contract, written notice thereof shall be given to the Contractor prior to starting any such additional work. If the Contractor believes the performance of such additional work by the Owner or other involves it in additional expense or entitles it to an extension of the contract time, the Contractor may make a claim therefore as provided in Sections 14 and 15.



26. SUBCONTRACTING:



a. The Contractor may utilize the services of specialty subcon- tracts on those parts of the work which, under normal contracting practices, are performed by specialty subcontractors.



b. The Contractor shall not award work to subcontractor(s) in excess of fifty (50) percent of the contract price or in excess of fifty (50) percent of the labor and equipment required to install the project without prior written approval of the Owner.



c. The Contractor shall be as fully responsible to the Owner for the acts and omissions of its subcontractors and of persons either directly or indirectly employed by them as the Contractor is for the acts and omissions of persons directly employed by the Contractor.



d. the Contractor shall cause appropriate provisions to be inserted in all subcontracts relative to the work to bind subcontractors to the Contractor by the terms of the contract documents insofar as applicable to the work of subcontractors and to give the Contractor the same power regarding termination of any subcontract that the Owner may exercise over the Contractor under any provision of the contract documents.



e. Nothing contained in this contract shall create any contractual relationship between any subcontractor and the Owner.



27. ENGINEER'S AUTHORITY:



a. The engineer shall act as the Owner's representative during the construction period, shall decide questions which may arise as to quality and acceptability of materials furnished and work performed and shall interpret the intent of the contract documents in a fair and unbiased manner. The engineer will make visits to the site and determine if the work is proceeding in accordance with the contract documents.



b. The Contractor will be held strictly to the intent of the contract documents in regard to the quality of materials, workmanship, and execution of the work. Inspections may be made at the factory or fabrication plant of the source of material supply.



c. The engineer will not be responsible for the construction means, controls, techniques, sequences, procedures, or construction safety.



d. The engineer shall promptly make decisions relative to interpretation of the contract documents.



28. LAND AND RIGHTS-OF-WAY:



a. Prior to issuance of the Notice to proceed, the Owner shall obtain all land and right-of-way necessary for the carrying out and completion of the work to be performed pursuant to the contract documents, unless otherwise mutually agreed.



b. The Owner shall provide the Contractor with information that delineates and describes the lands owned and right-of-way acquired.



c. The Contractor shall provide, at its own expense and without liability to the Owner, any additional land and access thereto that the Contractor may desire for temporary construction facilities or for storage of materials.



29. GUARANTEE: The Contractor shall guarantee all materials and equipment furnished and work performed for a period of one (1) year from the date of substantial completion. The Contractor warrants and guarantees for a period of one (1) year from the date of substantial completion of the system that the completed system is free from all defects due to faulty materials or workmanship and the Contractor shall promptly make such corrections as may be necessary by reason of such defects, including the repairs of any damage to other parts of the system resulting from such defects. The Owner will give notice of observed defects with reasonable promptness. In the event the Contractor should fail to make such corrections, the Owner may do so and charge the Contractor the costs thereby incurred. The performance bond shall remain in full force and effect throughout the guarantee period.



30. ARBITRATION BY MUTUAL AGREEMENT:



a. All claims, disputes, and other matters in question arising out of or relating to the contract documents or the breach thereof, except for claims which have been waived by making an acceptance of final payment as provided in Section 20, may be decided by arbitration if the parties mutually agree. Any agreement to arbitrate shall be specifically enforceable under



the prevailing arbitration laws. The award rendered by the arbitrators shall be final and judgment may be rendered upon it in any court having jurisdiction thereof.



b. Notice of the request for arbitration shall be filed in writing with the other party to the contract documents and a copy shall be filed with the engineer. Request for arbitration shall in no event be made on any claim, dispute or other matter in question that would be barred by the applicable statute of limitations.



c. The Contractor will carry on the work and maintain the progress schedule during any arbitration proceedings unless otherwise mutually agreed in writing.



31. TAXES: The Contractor will pay all sales, consumer, use and other similar taxes required by the laws of the place where the work is performed.
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The provisions of the Supplemental General Conditions as described herein change, amend, or supplement the General Conditions and shall supersede any conflicting provisions of this contract. All provisions of the General Conditions which are not changed, amended, or supplemented remain in force.



1. Contract Approval	12. State Energy Policy

2. Contract Change Orders	13. Equal Opportunity

3. Partial Payment Estimates	14. Non-Resident Contractor

4. Conflict of Interest	Registration

5. Protection of Lives & Property	15. Payment for Materials

6. Remedies	Stored on Site

7. Gratuities	16. Change order Approval

8. Audit & Access to Records	17. Final Inspection

9. Small Minority & Women’s Businesses	18. Partial Occupancy & Use

10. Anti-Kickback	19. Permits Requiring Time

11. Violating Facilities                    20. Clean Up Release



1. CONTRACT APPROVAL:



a. The Owner and the Contractor will furnish the Owner's attorney such evidence as is required to enable the Owner's attorney to complete and execute "Certificate of Owner's Attorney" (Section 14).



b. When a performance bond and payment bond are provided, the United States, acting through HUD, will be named as co-oblige in these bonds unless prohibited by State law. Surety companies executing bonds must appear on the Treasury Department's most current list (Circular 570, as amended) and be authorized to transact business in the State where the project is located.



c. This contract is expected to be funded in part with funds from HUD. Neither the United States nor any of its departments, agencies or employees is or will be a party to this contract or any subcontract.



2. CONTRACT CHANGE ORDERS:



a. All changes affecting the project's construction cost or modifications of the terms or conditions of the contract must be authorized by means of a written contract change order that is mutually agreed to by the Owner and the Contractor. The contract change order will include extra work, work for which quantities have been altered from those shown on the bidding schedule and decreases or increases in the quantities of installed units which are different than those shown in the bidding schedule because of final measurements. All changes must be recorded on a contract change order before they can be included in a partial payment estimate.



b. CHANGE ORDER APPROVAL: All change orders must be approved by the Owner. 



c. A "Contract Change Order" shall be used to record contract changes.



d. When the contract sum is in whole or in part based on unit prices, the Owner reserves the right to increase or decrease a unit price quantity as may be deemed reasonable or necessary in order to complete the work.



3. PARTIAL PAYMENT ESTIMATES:



a. "Partial Payment Estimates" shall be used when estimating periodic payments due the Contractor.



b. The Owner may, after consultation with the architect/engineer, withhold or, on account of subsequently discovered evidence, nullify, in whole or in part, any approved partial payment estimate to such extent as may be necessary to protect the Owner from loss on account of:



(1) Defective work not remedied;



(2) Claims filed;



(3) Failure of Contractor to make payments properly to subcontractors or suppliers;



(4) A reasonable doubt that the work can be completed for the balance then unpaid;



(5) Damage to another contractor;



(6) Performance of work in violation of the terms of the contract documents.



c. Where work on unit price items is substantially complete but lacks testing, clean-up and/or corrections, amounts shall be deducted from unit prices in partial payment estimates to amply cover such testing, cleanup and/or corrections.



d. When the items in 3.b. and 3.c. are cured, payment shall be made for amounts withheld because of them.



e. Payments will not be made that would deplete the retainage or place in escrow any funds required for retainage or invest the retainage for the benefit of the contract.



4. CONFLICT OF INTEREST:



a. Unacceptable Bidders:

(1) No engineer or architect (individual or firm, including persons they employ) who has prepared plans and specifications will be considered an acceptable bidder. Any firm or corporation in which such engineer or architect (including persons they employ) is an officer or an employee or holds or controls a substantial interest will not be considered an acceptable bidder.



(2) Contracts or purchases by the Contractor shall not be awarded or made to a supplier or manufacturer if the engineer or architect (firm or individual) who prepared the plans and specifications has a corporate or financial affiliation with the supplier or manufacturer. Bids will not be awarded to firms or corporations owned or controlled wholly or in part by a member of the governing body of the Owner or to an individual who is such a member.



b. None of the Owner's officers, employees or agents shall engage in the award or administration of this contract if a conflict of interest, real or apparent would be involved. Such a conflict would arise when the employee, officer or agent, any member of his immediate family, his partner or an organization which employs him or is about to employ him, or any of the above, has a financial or other interest in the Contractor. None of the Owner's officers, employees or agents shall solicit or accept gratuities, favors or anything of monetary value from the Contractor or subcontractor.



5. PROTECTION OF LIVES AND PROPERTY:



a. In order to protect the lives and health of its employees under the contract, the Contractor shall comply with all pertinent provisions of the Occupational Safety and Health Administration (OSHA) and any State safety and health agency requirements.



b. The Contractor alone shall be responsible for the safety, efficiency and adequacy of its plant, appurtenances, and methods and for any damage which may result from their failure or their improper construction, maintenance, or operation.



6. REMEDIES: Unless otherwise provided in this contract, all claims, counterclaims, disputes, and other matters in question between the Owner and the Contractor arising out of or relating to this contract or the breach thereof will be decided by arbitration, if the parties mutually agree, or in a court of competent jurisdiction with the State in which the Owner is located.



a. The arbitration provisions of this section may be initiated by either party to this contract by filing with the other party and the engineer/architect a written request for arbitration.



b. Each party to this contract will appoint one arbitrator and the two arbitrators will select the third arbitrator.



c. The arbitrators will select a hearing location as close to the Owner's locale as possible.



d. The procedure for conducting the hearing will follow the Construction Industry Arbitration Rules of the American Arbitration Association.



7. GRATUITIES:



a. If the Owner finds, after a notice and hearing, that the Contractor or any of the Contractor's agents or representatives offered or gave gratuities (in the form of entertainment, gifts or otherwise) to any official, employee or agent of the Owner in an attempt to secure this contract or favorable treatment in awarding, amending or making any determinations related to the performance of this contract, the Owner may, by written notice to the Contractor, terminate this contract. The Owner may also pursue other rights and remedies that the Law or this contract provides. However, the existence of the facts on which the Owner bases such findings shall be an issue and may be reviewed in proceedings under the remedies clause of this contract.



b. In the event this contract is terminated as provided in paragraph 7.a., the Owner may pursue the same remedies against the Contractor as it could pursue in the event of a breach of the contract by the Contractor. As a penalty, in addition to any other damages to which it may be entitled by law, the Owner may pursue exemplary damages in an amount determined by the Owner, which shall be not less than three or more than ten times the cost the Contractor incurs in providing any gratuities to any such officer or employee.



8. AUDIT AND ACCESS TO RECORDS: For all negotiated contracts except those of $10,000 or less, HUD, the Comptroller General, the Owner or any of their duly-authorized representatives shall have access to any books, documents, papers, and records of the Contractor which are pertinent to the contract for the purpose of making audits, examination, excerpts, and transcriptions. The Contractor shall maintain all required records for three years after final payment is made and all other pending matters are closed.



9. SMALL, MINORITY AND WOMEN'S BUSINESSES: If the Contractor intends to let any subcontracts for a portion of the work, the Contractor shall take affirmative steps to assure that small, minority and women's businesses are used when possible as sources of supplies, equipment, construction, and services. 



Affirmative steps shall consist of:



a. Including qualified small, minority and women's businesses on solicitation lists;

b. Assuring that small, minority and women's businesses on solicited whenever they are potential sources;



c. Dividing total requirements when economically feasible;



d. Establishing delivery schedules where the requirements of the work permit, which will encourage participation by small, minority and women's businesses.



e. Using the services and assistance of the Small Business Administration and the Minority Business Development Agency of the U.S. Department of Commerce;



f. Requiring each party to a subcontract to take the affirmative steps of this section; and



g. Contractors are encouraged to procure goods and services from labor surplus area firms.



10. ANTI-KICKBACK: The Contractor shall comply with the Copeland Anti- Kickback Act (18 USC §874) as supplemented in Department of Labor regulations 929 CFR 3). This Act provides that each Contractor shall be prohibited from inducing, by any means, any person employed in the construction, completion, or repair of public facilities to give up any part of the compensation to which they are otherwise entitled. The Owner shall report all suspected or reported violations to FMHA.



11. VIOLATING FACILITIES: Where this contract exceeds $100,000, the Contractor shall comply with all applicable standards, orders or requirements issued under the Clean Water Act (33 USC §1368), Executive Order 11738 and Environmental Protection Agency regulations (40 CFR 15), which prohibit the awarding of non-exempt Federal contracts, grants or loans to facilities included on the EPS's list of violating facilities. The Contractor will report violations to the EPA.



12. STATE ENERGY POLICY: The Contractor shall comply with the Energy Policy and Conservation Act (P.L. 94-163). Mandatory standards and policies relating to energy efficiency contained in the State Energy Conservation Plan shall be utilized.



13. EQUAL OPPORTUNITY REQUIREMENTS:	For all contracts in excess of

$10,000, the Contractor shall comply with Executive Order 11246 entitled "Equal Employment Opportunity", as amended by Executive Order 11375, and as supplemented in Department of Labor regulations (41 CFR 60).

a. The Contractor's compliance with Executive Order 11246 shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required by the Standard Federal Equal Employment Opportunity Construction Contract Specifications as set forth in 41 CFR 60-4, and its efforts to meet the goals established for the geographical area where the contract is to be performed. The hours of minority and female employment and training must be substantially uniform throughout the length of the contract and throughout each trade. The Contractor shall make a good faith effort to employ minorities and women evenly on each of its projects. The transfer of minority or female employees or trainees from contractor to contractor or from project to project for the sole purpose of meeting the Contractor's goals shall be a violation of the contract, the Executive Order, and the regulations in 41 CFR 604. Compliance with the goals will be measured against the total work hour performed.



b. The Contractor shall provide written notification to the Director of the Office of Federal Contract Compliance Program within 10 working days of the award of any construction subcontract in excess of $10,000 at any tier for construction work under the contract resulting from this solicitation. The notification shall list the name, address and telephone number of the subcontractor, employer identification number, estimated dollar amount of the subcontract, estimated starting and completion dates of the subcontract and the geographical area in which the contract is to be performed.



14. NON-RESIDENT CONTRACTOR REGISTRATION: Any non-resident Contractor doing business in the State of Oklahoma shall register with the Oklahoma Tax Commission, the Oklahoma Employment Security Commission, the State Industrial Court, and the County Assessor of each county in which contract work will be performed. This must be done prior to commencing work under the contract.



15. PAYMENT FOR MATERIAL STORED ON SITE: The following items will be required if the Contractor requests payment for material stored on the site (see Paragraph 19.b. of the General Conditions):



a. Invoices, approved and initialed by the consulting engineer and the Owner, showing the quantity, size, cost, etc., of the material;

b. Payment will be made only for material stored in a location approved by the Owner. The storage area must provide adequate protection from the elements and the material must be stored so it can be promptly inspected. Material strung throughout the job site will not be considered properly stored.

c. The ten percent retainer that applies to material installed will also apply to materials stored on the site;

d. When payment for material stored on the site is received, a paid invoice for that payment from the supplier must be submitted to the Owner prior to the payment of the next partial pay estimate.



16. FINAL INSPECTION: A final inspection will be made by the Owner before final payment is made. Final payment will not be made until the Owner certifies in writing that the construction has been completed as planned. If the Oklahoma State Department of Health has issued a permit and approved the plans and specifications on this project, they must concur in the final inspection.



17. PARTIAL OCCUPANCY AND USE: The Owner, upon advance written notification to the Contractor, shall have the right to occupy and use any completed or partially-completed portions of the project, regardless of the percentage of completion of the entire project, when such occupancy and use is to the Owner's best interest. Such partial occupancy and use shall be upon the following terms:



a. The engineer shall inspect the portion or portions of the project concerned and report to the Owner his findings as to the acceptability and completeness of the work. The engineer's report shall include a list of items to be completed or corrected before final payment.



b. The Owner, upon acceptance of the engineer's report, shall give written notice to the Contractor of the Owner's intent to occupy and use said portions of the project. The Owner's notice shall include a copy of the engineer's report, shall clearly identify the portions of the project to be occupied and used and shall establish the date of said occupancy and use.



c. From the date thus established, the Owner shall assume all responsibilities for operation, maintenance and the furnishing of water, gas, and electrical power for the portions of the project thus occupied and used. The Owner shall have the right to exclude the Contractor from those portions of the project but shall provide the Contractor with reasonable access to complete or correct necessary items of work.



d. The guarantee required by the General Conditions shall not begin until completion and final acceptance of the entire project except as to items of equipment specified, such as instrumentation, electrical and mechanical equipment, which are thus used by the Owner. For said equipment, the warranty shall start from the date established in the written notice from the Owner.



e. Occupancy or use of any space in the project shall not constitute acceptance of work not performed in accordance with the contract or relieve the Contractor of liability to perform any work required by the contract but not completed at the time of said occupancy and use.



f. The Contractor shall not be held responsible for fair wear and tear or damage resulting from said occupancy except to the extent such damage is covered by the warranty.



g. The partial occupancy and use of any portion or portions of the project by the Owner shall not constitute grounds for claims by the Contractor for release of any amounts retained from payments under the provisions of the contract. The retained amounts will not be due until completion of the entire project for final acceptance and final payment as set forth in the General Conditions.



18. PERMITS REQUIRING TIME SHHEDULE: The Contractor shall be responsible for contacting all Federal, State, County or railroad personnel required to be contacted and as set forth in any permits with respect to time schedule before commencing any work for which a permit is required.



19. CLEAN-UP RELEASE: The Contractor shall secure a cleanup release satisfactory to the Owner from any Federal, State, county, or railroad agency after the work for which a permit has been obtained has been completed.

BUILD AMERICA, BUY AMERICA ACT (BABA): Requirements instituted by the Bipartisan Infrastructure Law of 2021 mandating domestic preference that all iron and steel, manufactured products, and construction materials are produced in the United States.



BABA Federal Requirements:

Domestic Preference: Iron and steel products, Manufactured Products, and Construction Materials used in this project comply with the Build America, Buy America Act (BABAA) requirements mandated by Title IX of the Infrastructure Investment and Jobs Act (“IIJA”), Pub. L. 177-58.



Construction Materials – Those articles, materials, or supply – other than an item of primarily iron or steel; a manufactured product; cement and cementitious materials; aggregates such as stone, sand, or gravel; or aggregate binding agents or additives – that are or consist primarily of: non-ferrous metals, plastic and polymer-based products, glass, lumber, or drywall.

Manufactured Product – Items assembled out of components, or otherwise made or processed from raw materials into finished products. Manufactured products must be manufactured (assembled) in the United States, and the cost of components that were mined, produced, or manufactured in the United States must be greater than 55 percent of the total cost of all components of the project.

Manufacturer’s Certification: Documentation provided by a Manufacturer, certifying that the items provided by Manufacturer meet the domestic preference requirements of BABA. 

BABA - Contractor’s Responsibilities:

All products must meet BABA requirements.

Contractor shall include Manufacturer’s Certification for BABA requirements with all applicable submittals. If a specific manufacture is used in the bidding, a statement that Manufacturer will comply with BABA must be included with the bid submission. Contractor shall comply with BABA requirements, including coordination with manufacturers, distributors, and suppliers to correct deficiencies in any BABA documentation.

Engineer/Architect approval of shop drawings or samples shall include review of BABA documentation.

Contractor shall certify upon completion that all work and materials have complied with BABA requirements.

For any change orders, Contractor shall provide BABA documentation for any new products or materials required by the change.

Installation of materials or products that are not compliant with BABA requirements shall be considered defective work. Contractor should ensure that Engineer/Architect has an approved Manufacturer’s Certification or waiver prior to items being delivered to the project site.

By submitting a Pay Application/Invoice, based in whole or in part on furnishing equipment or materials, Contractor certifies that such equipment and materials, to contractor’s knowledge, are compliant with BABAA requirements.


[bookmark: _Toc152857364][bookmark: _Toc152932886]CERTIFICATION OF COMPLIANCE WITH AIR AND WATER ACTS



(Applicable to Federally-assisted construction contracts and related subcontracts exceeding $100,000.00)



Compliance with Air and Water Acts



During the performance of this contract, the Contractor and all subcontractors shall comply with the requirements of the Clean Air Act, as amended (42 USC §§1857, et seq.), the Federal Water Pollution Control Act, as amended (33 USC §§1251, et seq.) and the regulations of the Environmental Protection Agency (EPA) with respect thereto at 40 CFR 15, as amended.



In addition to the foregoing requirements, all non-exempt contractors and subcontractors shall furnish to the Owner, the following:



1. A stipulation by the Contractor or subcontractors that any facility to be utilized in the performance of any non-exempt contract or subcontract is not listed on the List of Violating Facilities issued by the EPA pursuant to 40 CFR 15.20.



2. Agreement by the Contractor comply with all the requirements of Section

114 of the Clean Air Act, as amended (42 USC §1857c-8) and Section

308 of the Federal Water Pollution Control Act, as amended (33 USC

§1318) relating to inspection, monitoring, entry, reports, and information, as well as all other requirements specified in Section

114 and Section 308 and all regulations and guidelines issued thereunder.



3. A stipulation that as a condition for the award of the contract, prompt notice will be given of any notification received from the Director, Office of Federal Activities, EPA, indicating that a facility utilized or to be utilized for the contract is under consideration to be listed on the EPA list of Violating Facilities.



4. Agreement by the Contractor that he will include or cause to be included by the criteria and requirements in paragraphs 1-4 of this section in every non-exempt subcontract and will take such action as the government may direct as a means of enforcing such provisions.



[bookmark: _Toc152857365][bookmark: _Toc152932887]SPECIAL CONDITIONS PERTAINING TO HAZARDS

SAFETY STANDARDS AND ACCIDENT PREVENTION





1. Lead-Based Paint Hazards (Applicable to Contract for Construction or Rehabilitation of Residential Structures: The construction or rehabilitation of residential structures is subject to the U.S. Department of Housing and Urban Development Lead-Based Paint regulations, 24 CFR 35. The Contractor and subcontractors shall comply with the provisions for the elimination of lead-based paint hazards under Subpart B of said regulations. The owner will be responsible for the inspections and certifications required under Section 35.14(f) thereof.



2. Use of Explosives (Modify as Required):



a. When the use of explosives is necessary for the performance of the work, the Contractor shall observe all local, State and Federal laws in purchasing and handling explosives. The Contractor shall take all necessary precautions to protect completed work, neighboring property, waterlines, or other underground structures. Where there is danger to structures or property from blasting, the charges shall be reduced, and the material shall be covered with suitable timber, steel, or rope mats.



b. At least eight (8) hours before blasting is done, the Contractor shall notify all owners of public utility property of the intent to use explosives close to such property. Any supervision or direction of use of explosives by the engineer does not in any reduce the responsibility of the Contractor or his surety for damages that may be caused by such use.
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Contractor shall, within limitations placed on such entitles by State law, save harmless the State of Oklahoma, its agents, officers and employees from all claims and actions and all expenses defining same that are brought as a result of any injury or damage sustained by any person or property in consequence of any act or omission by the Contractor. Contractor shall, within limitations placed on such entities by State law, save harmless the State of Oklahoma, its agents, officer and employees from any claim or amount recovered as a result of infringement of patent, trademark, or copyright or from any claim or amounts arising or recovered under Workers' Compensation law or any other law. In any agreement with any subcontractor or any agent for Contractor, Contractor will specify that such subcontractors or agents shall hold harmless the State of Oklahoma, its agents, officers, and employees for all the hereinbefore-described expenses, claims action or amounts recovered.
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U.S. Department of Housing and Urban Development

Office of Davis-Bacon and Labor Standards

HUD 4010 (06/2022)



A. APPLICABILITY

The Project or Program to which the construction work covered by this Contract pertains is being assisted by the United States of America, and the following Federal Labor Standards Provisions are included in this Contract pursuant to the provisions applicable to such Federal assistance.

(1) MINIMUM WAGES

(i) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment, computed at rates not less than those contained in the wage determination of the Secretary of Labor (which is attached hereto and made a part hereof), regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs, which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.



Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4).



Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, that the employer’s payroll records accurately set forth the time spent in each classification in which work is performed. The wage determination (including any additional classification and wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster (WH-1321)) shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and accessible place, where it can be easily seen by the workers.



(ii) Additional Classifications.

(A) Any class of laborers or mechanics which is not listed in the wage determination, and which is to be employed under the contract shall be classified in conformance with the wage determination. HUD shall approve an additional classification and wage rate and fringe benefits therefor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage determination;

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination. 

(B) If the contractor, the laborers and mechanics to be employed in the classification (if known), or their representatives, and HUD or its designee agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), a report of the action taken shall be sent by HUD or its designee to the Administrator of the Wage and Hour Division (“Administrator”), Employment Standards Administration, U.S. Department of Labor, Washington, D.C. 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is necessary. (Approved by the Office of Management and Budget (“OMB”) under OMB control number 1235-0023.)

(C) In the event the contractor, the laborers, or mechanics to be employed in the classification or their representatives, or HUD or its designee do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), HUD or its designee shall refer the questions, including the views of all interested parties and the recommendation of HUD or its designee, to the Administrator for determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is necessary. (Approved by the Office of Management and Budget under OMB Control Number 1235-0023.)

(D) The wage rate (including fringe benefits, where appropriate) determined pursuant to subparagraphs (1)(ii)(B) or (C) of this paragraph, shall be paid to all workers performing work in the classification under this Contract from the first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.



(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, that the Secretary of Labor has found, upon the written request of the contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set aside in a separate account asset for the meeting of obligations under the plan or program. (Approved by the Office of Management and Budget under OMB Control Number 1235-0023.)


(2) Withholding. HUD or its designee shall, upon its own action or upon written request of an authorized representative of the U.S. Department of Labor, withhold or cause to be withheld from the contractor under this contract or any other Federal contract with the same prime contractor, or any other Federally-assisted contract subject to Davis-Bacon prevailing wage requirements which is held by the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees and helpers, employed by the contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee or helper, employed or working on the site of the work, all or part of the wages required by the contract, HUD or its designee may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased. HUD or its designee may, after written notice to the contractor, disburse such amounts withheld for and on account of the contractor or subcontractor to the respective employees to whom they are due. The U.S. Department of Labor shall make such disbursements in the case of direct Davis-Bacon Act contracts.



(3) Payrolls and basic records.

(i) Maintaining Payroll Records. Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work. Such records shall contain the name, address, and social security number of each such worker, his or her correct classification(s), hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in Section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made, and actual wages paid.



Whenever the Secretary of Labor has found, under 29 CFR 5.5(a)(1)(iv), that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in Section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits.



Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. (Approved by the Office of Management and Budget under OMB Control Numbers 1235-0023 and 1215-0018)



(ii) Certified Payroll Reports.

(A) The contractor shall submit weekly, for each week in which any contract work is performed, a copy of all payrolls to HUD or its designee if the agency is a party to the contract, but if the agency is not such a party, the contractor will submit the payrolls to the applicant sponsor, or owner, as the case may be, for transmission to HUD or its designee. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on weekly transmittals. Instead, the payrolls only need to include an individually identifying number for each employee (e.g., the last four digits of the employee’s social security number). The required weekly payroll information may be submitted in any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour Division website at ttps://www.dol.gov/agencies/whd/forms

or its successor site. The prime contractor is responsible for the submission of copies of payrolls by all subcontractors.



(B) Contractors and subcontractors shall maintain the full social security number and current address of each covered worker, and shall provide them upon request to HUD or its designee if the agency is a party to the contract, but if the agency is not such a party, the contractor will submit the payrolls to the applicant sponsor, or owner, as the case may be, for transmission to HUD or its designee, the contractor, or the Wage and Hour Division of the U.S. Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation of this subparagraph for a prime contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own records, without weekly submission to HUD or its designee. (Approved by the Office of Management and Budget under OMB Control Number 1235-0008.)

(C) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information is being maintained under 29 CFR 5.5(a)(3)(i), and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the contract; and

(D) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of Compliance” required by subparagraph (a)(3)(ii)(b).

(E) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under subparagraph (a)(3)(i) available for inspection, copying, or transcription by authorized representatives of HUD or its designee or the U.S. Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the contractor or subcontractor fails to submit the required records or to make them available, HUD or its designee may, after written notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.



(4) Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency (where appropriate), to be eligible for probationary employment as an apprentice.



The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) specified in the contractor’s or subcontractor’s registered program shall be observed.



Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice’s level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination.  Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program.



If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringe benefits shall be paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved.



(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed, unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee’s level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the work actually performed.



In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved.



(iii) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under 29 CFR Part 5 shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR Part 3, which are incorporated by reference in this Contract.

(6) Subcontracts. The contractor or subcontractor will insert in any subcontracts the clauses contained in subparagraphs (1) through (11) in this paragraph (a) and such other clauses as HUD or its designee may, by appropriate instructions, require, and a copy of the applicable prevailing wage decision, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all the contract clauses in this paragraph.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act Requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this Contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this Contract shall not be subject to the general disputes clause of this Contract. Such disputes shall be resolved in accordance with the procedures of the U.S. Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or any of its subcontractors) and HUD or its designee, the U.S. Department of Labor, or the employees or their representatives. 

(10) Certification of Eligibility.

(i) By entering into this Contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.

(ii) No part of this Contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.

(iii) Anyone who knowingly makes, presents, or submits a false, fictitious, or fraudulent statement, representation or certification is subject to criminal, civil and/or administrative sanctions, including fines, penalties, and imprisonment (e.g., 18 U.S.C. §§ 287, 1001, 1010, 1012; 31 U.S.C. §§ 3729, 3802.

(11) Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic, to whom the wage, salary, or other labor standards provisions of this Contract are applicable, shall be discharged or in any other manner discriminated against by the contractor or any subcontractor because such employee has filed any complaint or instituted or caused to be instituted any proceeding or has testified or is about to testify in any proceeding under or relating to the labor standards applicable under this Contract to his employer.

B. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

The provisions of this paragraph (b) are applicable where the amount of the prime contract exceeds $100,000. As used in this paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work, which may require or involve the employment of laborers or mechanics, shall require or permit any such laborer or mechanic in any workweek in which the individual is employed on such work to work in excess of 40 hours in such workweek, unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of 40 hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in subparagraph B (1) of this paragraph, the contractor, and any subcontractor responsible therefor, shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory) for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in subparagraph B(1) of this paragraph, in the sum set by the U.S. Department of Labor at 29 CFR 5.5(b)(2) for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of 40 hours without payment of the overtime wages required by the clause set forth in subparagraph B(1) of this paragraph. In accordance with the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 Note), the DOL adjusts this civil monetary penalty for inflation no later than January 15 each year.



(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall, upon its own action or upon written request of an authorized representative of the U.S. Department of Labor, withhold or cause to be withheld from any moneys payable on account of work performed by the contractor or subcontractor under any such contract, or any other Federal contract with the same prime contract, or any other Federally-assisted contract subject to the Contract Work Hours and Safety Standards Act which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages, as provided in the clause set forth in subparagraph B(2) of this paragraph.



(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in subparagraph B (1) through (4) of this paragraph and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in subparagraphs B (1) through (4) of this paragraph.



C. HEALTH AND SAFETY

The provisions of this paragraph (c) are applicable where the amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary, hazardous, or dangerous to his or her health and safety, as determined under construction safety and health standards promulgated by the Secretary of Labor by regulation.

(2) The contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 29 CFR Part 1926 and failure to comply may result in imposition of sanctions pursuant to the Contract Work Hours and Safety Standards Act, (Public Law 91-54, 83 Stat 96), 40 U.S.C. § 3701 et seq.

(3) The contractor shall include the provisions of this paragraph in every subcontract, so that such provisions will be binding on each subcontractor. The contractor shall take such action with respect to any subcontractor as the Secretary of Housing and Urban Development or the Secretary of Labor shall direct as a means of enforcing such provisions.
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EQUAL OPPORTUNITY PROVISIONS



I. ACTIVITIES AND CONTRACTS NOT SUBJECT TO EXECUTIVE ORDER 11246, AS AMENDED (APPLICABLE TO FEDERALLY-ASSISTED CONSTRUCTION CONTRACTS AND RELATED SUBCONTRACTS $10,000 AND UNDER):



During the performance of this contract, the Contractor agrees as follows:



A. The Contractor shall not discriminate against any employee or applicant for employment because of race, color, religion, sex, or national origin. The Contractor shall take affirmative action to ensure that applicants for employment are employed and that employees are treated during employment without regard to their race, color, religion, sex, or national origin. Such action shall include but not be limited to the following: Employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation and selection for training, including apprenticeship.



B. The Contractor shall post in conspicuous places, available to employees and applicants for employment, notices to be provided by the Contracting Officer setting forth the provisions of this non-discrimination clause. The Contractor shall state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin.



II. EXECUTIVE ORDER 11246 (CONTRACTS/SUBCONTRACTS ABOVE $10,000):



A. Section 202 - Equal Opportunity (EEO) Clause: During the performance of this contract, the Contractor agrees as follows:



1. The Contractor will not discriminate against any employee or applicant for employment because of race, color, religion, sex, national origin, disability or covered veteran status. The Contractor will take affirmative action to ensure that applicants are employed and that employees are treated during employment without regard to their race, color, religion, sex, national origin, disability or covered veteran status. Such action shall include but not be limited to the following: Employment, upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation and selection for training, including apprenticeship. The Contractor agrees to past in conspicuous places, available to employees and applicants for employment, notices to be provided setting forth the provisions of this non-discrimination clause.











2. The Contractor will, in all solicitations or advertisements for employment placed by or on behalf of the Contractor, state that all qualified applicants will receive consideration without regard to race, color, religion, sex, national origin, disability or covered veteran status.



3. The Contractor will send to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding a notice to be provided by the Contract Compliance Officer advising the said labor union or workers' representatives of the Contractor's commitment under this section and shall post copies of the notice in conspicuous places available to employees and applicants for employment.



4. The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.



5. The Contractor will furnish all information and reports required by Executive Order 11246 of September 24, 1965, and by rules and regulations and orders of the Secretary of Labor, or pursuant thereto, and will permit access to its books, records, and accounts by ODOC and the Secretary of Labor for purposes of investigation and to ascertain compliance with such rules, regulations, and orders.



6. In the event of the Contractor's non-compliance with the non-discrimination clauses of this contract or with any of the said rules, regulations or orders, this contract may be cancelled, terminated or suspended, in whole or in part, and the Contractor may be declared ineligible for further government contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, or by rule, regulation or order of the Secretary of Labor or as otherwise provided by law.



7. The Contractor will include the provisions of the sentence immediately preceding paragraph II.A.1. and the provisions of paragraphs II.A.1.-7. In every subcontract or purchase order unless exempted by rules, regulations or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor will take such action with respect to any subcontract or purchase order as ODOC may direct as a means of enforcing such provisions, including sanctions for non-compliance, provided, however, that in the event a Contractor becomes involved in or is threatened with litigation with a subcontractor or vendor as a result of such direction by ODOC, the Contractor may request the United States to enter into such litigation to protect the interest of the United States.



III. Notice of Requirement for Affirmative Action to Ensure EEO (Executive Order 11246) (Applicable to Contracts/Subcontracts Exceeding $10,000:



1. The offeror's or bidder's attention is called to the "Equal Opportunity Clause" and the "Standard Federal Equal Employment Opportunity Construction Contract Specifications" set forth herein.



2. Goals and Timetables: Contractor must make good faith efforts to meet their AA goals for employment of minorities and women in the construction industry.



a. The goals and timetables for minority and female participation, expressed in percentage terms, for the Contractor's aggregate work force in each trade on all construction work in the covered area are as follows:







Goals for	Goals for

Minority	Female

Participation	Participation

For Each Trade	for Each Trade





6.9%	6.9%





b. These goals are applicable to all the Contractor's construction work (whether or not it is Federal or federally assisted) performed in the covered area. If the Contractor performs construction work in a geographic area located outside the covered area, it shall apply the goals established for such geographic area where the work is actually performed. With regard to this second area, the Contractor is also subject to the goals for both its federally involved and non-Federally-involved construction.



c. The Contractor's compliance with the Executive Order and the regulations in 41 CFR 60-4 shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations required by the specifications set forth in 41 CFR 60-4.3(a) and its efforts to meet the goals established for the geographical area where the contract resulting from this solicitation is to be performed. The hours of minority and female employment and training must be substantially uniform throughout the length of the contract and in each trade and the Contractor shall make a good faith effort to employ minorities and women evenly on each of its projects.  The transfer



of minority or female employees or trainees from contractor to contractor or from project to project for the sole purpose of meeting the Contractor's goals shall be a violation of the contract, the Executive Order, and the regulations in 41 CFR 60-4. Compliance with the goals will be measured against the total work hours performed.



3. The Contractor shall provide written notification to the Director of the Office of Federal Contract Compliance Programs within 10 working days of award of any construction subcontract in excess of $10,000 at any tier for construction work under the contract resulting from this solicitation. The notification shall list the name, address and telephone number of the subcontractor, employer identification number of the subcontractor, estimated dollar amount of the subcontract, estimated starting and completion dates of the subcontract and the geographical area in which the contract is to be performed.



4. As used in this notice and in the contract resulting from this solicitation, the "covered area" is (insert description of the geographical areas where the contract is to be performed, giving the State, County and City, if any).



A. Standard Federal EEO Construction Contract Specifications (Executive Order 11246):



1. As used in these specifications:



a. "Covered area" means the geographical area described in the solicitation from which this contract resulted;



b. "Director" means Director, Office of Federal Contract Compliance Programs, United States Department of Labor, or any person to whom the Director delegates authority;



c. "Employer identification number" means the Federal Social Security number used on the Employer's Quarterly Federal Tax Return, U.S. Treasury Department Forms 941;



d. "Minority" includes:



(1) Black: All persons having origins in any of the black racial groups of Africa;

(2) Asians: All persons having origins in any of the original peoples of the Far East, Southeast Asia, or the Indian Subcontinent including Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, the Philippine Islands, Thailand, and Vietnam;

(3) American Indian or Alaskan Natives: All persons having origins in any of the original peoples of North and South America (including Central America) and maintaining identifiable tribal affiliations through membership and participation or community identification;

(4) Native Hawaiian or Other Pacific Islanders: All persons having origins in any of the original peoples of Hawaii, Guam, Samoa, or other Pacific Islands;

(5) Whites: All persons having origins in any of the original peoples of Europe, the Middle East, or North Africa;

(6) American Indian/Alaskan Native & White: All persons having origins in any of the original peoples of North and South America (including Central America) and maintaining identifiable tribal affiliations through membership and participation or community identification, and, having origins in any of the original peoples of Europe, the Middle East, or North Africa;

(7) Asian White: All persons having origins in any of the original peoples of the Far East, Southeast Asia, or the Indian Subcontinent including Cambodia, China, India, Japan, Korea, Malaysia, Pakistan, the Philippine Islands, Thailand, and Vietnam, and, having origins in any of the original peoples of Europe, the Middle East, or North Africa;

(8) Black/African American & White: All persons having origins in any of the black racial groups of Africa, and having origins in any of the original peoples of Europe, the Middle East, or North Africa;

(9) American Indian/Alaskan Native & Black: All persons having origins in any of the original peoples of North and South America (including Central America) and maintaining identifiable tribal affiliations through membership and participation or community identification, and, having origins in any of the black racial groups of Africa;

(10) Other Multi-Racial: Any other multi-racial groups not mentioned;

(11) Hispanics or Latinos: All persons of Cuba, Mexican, Puerto Rican, South or Central American, or other Spanish cultures or origins, regardless of race.

(12) Not Hispanics or Latinos: All persons not of Cuban, Mexican, Puerto Rican, South or Central American, or other Spanish cultures or origins, regardless of race.



2. Whenever the Contractor or any subcontractor at any tier subcontracts a portion of the work involving any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions of these specifications and the notice which contains the applicable goals for minority and female participation, and which is set forth in the solicitations from which this contract resulted.



3. If the Contractor is participating (pursuant to 41 CFR 60- 4.5) in a Hometown Plan approved by the U.S. Department of Labor in the covered area, either individually or through an association, its affirmative action obligations on all work in the Plan area (including goals and timetables) shall be in accordance with that Plan for those trades which have unions participating in the Plan. Contractors must be able to demonstrate their participation in and compliance with the provisions of any such Hometown Plan. Each Contractor or subcontractor participating in an approved Plan is individually required to comply with its obligations under the EEO Clause and under the Plan in each trade in which it has employees. The overall good faith performance by other contractors or subcontractors toward a goal in an approved Plan does not excuse any covered Contractor's or subcontractor's failure to make good faith efforts to achieve the Plan goals and timetables.



4. The Contractor shall implement the specific affirmative action standards provided in paragraphs II.C.7.a.-p. of these specifications. The goals set forth in the solicitation from which this contract resulted are expressed as percentages of the total hours of employment and training of minority and female utilization the Contractor should reasonably be able to achieve in each construction trade in which it has employees in the covered area. Covered construction Contractors performing contracts in geographical areas where they do not have a Federal or Federally assisted construction contract shall apply the minority and the female goals established for the geographic area where the contract is being performed. Goals are published periodically in the Federal Register in notice form and such notices may be obtained from any Office of Federal Contract Compliance Programs office or from Federal procurement contracting officers. The Contractor is expected to make substantially uniform progress in meeting its goals in each craft during the period specified.



5. Neither the provisions of any collective bargaining agreement nor the failure by a union with whom the Contractor has a collective bargaining agreement to refer either minorities or women shall excuse the Contractor's obligations under these specifications, Executive Order 11246 nor the regulations promulgated pursuant thereto.



6. In order for the non-working training hours of the apprentices and trainees to be counted in meeting the goals, such apprentices and trainees must be employed by the Contractor during the training period and the Contractor must have made the commitment to employ the apprentices and the trainees at the completion of their training, subject to the availability of employment opportunities. Trainees must be trained pursuant to training programs approved by the U.S. Department of Labor.



7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The evaluation of the Contractor's compliance with these specifications shall be based upon its efforts to achieve maximum results from its actions. The Contractor shall document these efforts fully and shall implement affirmative action steps at least as extensive as the following:





a. Ensure and maintain a working environment free of harassment, intimidation, or coercion at all sites and in all facilities at which the Contractor's employees are assigned to work. The Contractor, where possible, will assign two or more women to each construction project. The Contractor shall specifically ensure that all foremen, superintendents, and other on-site supervisory personnel are aware of and carry out the Contractor's obligation to maintain such working environment, with specific attention to minority or female individuals working at such sites or in such facilities;



b. Establish and maintain a current list of minority and female recruitment sources, provide written notification to minority and female recruitment sources and to community organizations when the Contractor or its unions have employment opportunities available and maintain a record of the organization's responses;

c. Maintain a current file of the names, addresses and telephone number of each minority and female off-the- street applicant and minority or female referral from a union, a recruitment source, or a community organization and of what action was taken with respect to each such individual. If such individual was sent to the union hiring hall for referral and was not referred back to the Contractor by the union or, if referred, not employed by the Contractor, this shall be documented in the file with the reason therefore, along with whatever additional actions the Contractor may have taken.



d. Provide immediate written notification to the Director when the union or unions with which the Contractor has a collective bargaining agreement has not referred to the Contractor a minority person or woman sent by the Contractor or when the Contractor has other information that the Union referral process has impeded the Contractor's efforts to meet its obligation.



e. Develop on-the-job training opportunities and/or participate in training programs for the area which expressly include minorities and women, including upgrading programs and apprenticeship and trainee programs relevant to the Contractor's employment needs, especially those programs funded or approved by the U.S. Department of Labor. The Contractor shall provide notice of these programs to the sources compiled under II.C.7.b. above.



f. Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training programs and requesting their cooperation in assisting the Contractor in meeting its EEO obligations by including it in any policy manual and collective bargaining agreement, by publicizing it in the company newspaper, annual report, etc., by specific review of the policy with all management personnel and with all minority and female employees at least once a year and by posting the company EEO policy on bulletin boards accessible to all employees at each location where construction work is performed.



g. Conduct at least an annual review of the company's EEO policy and affirmative action obligations under these specifications with all employees having any responsibility for hiring, assignment, layoff, termination, or other employment decisions, including specific review of these items with on-site supervisory personnel such as superintendents, general foremen, etc., prior to the initiation of construction work at any job site. A written record shall be made and maintained identifying the time and place of these meetings, persons attending, subject matter discussed and disposition of the subject matter.



h. Disseminate the Contractor's EEO policy externally by including it in any advertising in the news media, and providing written notification to and discussing the Contractor's EEO policy with other contractors and subcontractors with whom the Contractor does or anticipates doing business;



i. Direct its recruitment efforts, both oral and written, to minority, female, and community organizations, to schools with minority and female students and to minority and female recruitment and training organizations serving the Contractor's recruitment area and employment needs. No later than one month prior to the date for the acceptance of applications for apprenticeship or other training by any recruitment source, the Contractor shall send written notification to organizations such as the above, describing the openings, screening procedures and tests to be used in the selection process;



j. Encourage present minority and female employees to recruit other minority persons and women and, where reasonable, provide after school, summer and vacation employment to minority and female youth on the site and in other areas of a contractor’s work force;



k. Validate all tests and other selection requirements where there is an obligation to do so under 41 CFR 60-3;



l. Conduct at least an annual inventory and evaluation of all minority and female personnel for promotional opportunities and encourage these employees to seek or to prepare for such opportunities through appropriate training, etc.



m. Ensure that seniority practices, job classifications, work assignment and other personnel practices do not have a discriminatory effect by continually monitoring all personnel and employment-related activities to ensure that the EEO policy and the Contractor's obligations under these specifications are being carried out;



n. Ensure that all facilities and company activities are non-segregated except that separate or single-user toilets and necessary changing facilities shall be provided to assure privacy between the sexes;

o. Document and maintain a record of all solicitations of offers for subcontracts from minority and female construction contractors and suppliers, including circulation of solicitations to minority and female contractor associations and other business associations;



p. Conduct an annual review of all supervisors' adherence to and performance under the Contractor's EEO policies and affirmative action obligations.



8. Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or more of their affirmative action obligations (II.C.7.a.-p.). The efforts of a contractor association, joint contractor- union, contractor-community or other similar group of which the Contractor is a member and participant may be asserted as fulfilling any one or more of its obligations under II.C.7.a.-p. of these specifications, provided the Contractor actively participates in the group, makes every effort to assure that the group has a positive impact on the employment of minorities and women in the industry, ensures that the concrete benefits of the program are reflected in the Contractor's minority and female work force participation, makes a good faith effort to meet its individual goals and timetables and can provide access to documentation which demonstrates the effectiveness of actions taken on behalf of the Contractor. The obligation shall not be a defense for the Contractor's non-compliance.



9. A single goal for minorities and a separate single goal for women have been established. The Contractor, however, is required to provide equal employment opportunity and to take affirmative action for all minorities groups, both male and female, and all women, both minority and non- minority. Consequently, the Contractor may be in violation of the Executive Order if a particular group is employed in a substantially disparate manner (for example, even though the Contractor has achieved its goals for women, generally, the Contractor may be in violation of the Executive Order if a specific minority group of women is under-utilized).



10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate against any person because of race, color, religion, or national origin.



11. The Contractor shall not enter into any subcontract with any person or firm debarred from government contract pursuant to Executive Order 11246.



12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and of the Equal Opportunity Clause, including suspension, termination and cancellation of existing subcontractors, as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing regulations, by the Office of Federal Contract Compliance Programs. Any Contractor who fails to carry out such sanctions and penalties shall be in violation of these specifications and Executive Order 11246, as amended.



13. The Contractor, in fulfilling its obligations under these specifications, shall implement specific affirmative action steps, at least as extensive as those standards prescribed in paragraph II.C.7 of these specifications, so as to achieve maximum results from its efforts to ensure equal employment opportunity. If the Contractor fails to comply with the requirements of the Executive Order, the implementing regulations or these specifications, the Director shall proceed in accordance with 41 CFR 60-4.8.



14. The Contractor shall designate a responsible official to monitor all employment-related activity to ensure that the company EEO policy is being carried out, to submit reports relating to the provisions hereof as may be required by the government and to keep records. Records for each employee shall include at least the name; address; telephone number; construction trade; union affiliation, if any; employee identification number, where assigned; social security number; race; sex; status, e.g., mechanic, apprentice trainee, helper, or laborer; dates of changes in status; hours worked per week in the indicated trade; rate of pay and location at which the work was performed. Records shall be maintained in an easily understandable and retrievable form; however, to the degree that existing records satisfy this requirement, Contractors shall not be required to maintain separate records.



15. Nothing herein provided shall be construed as a limitation upon the application of other laws which establish different standards of compliance or upon the application of requirements for the hiring of local or other area residents, e.g., those under the Public Works Employment Act of 1977 and the Community Development Block Grant Program.



IV. CERTIFICATION OF NON-SEGREGATED FACILITIES (OVER $10,000):



By submission of this bid, the bidder, offeror, applicant, or subcontractor certifies that (s)he does not maintain or provide for his/her employees any segregated facility at any of his/her establishments and that (s)he does not permit employees to perform their services at any location under his/her control where segregated facilities are maintained. (S)he certifies further that (s)he will not maintain or provide for employees any segregated facilities at any of his/her establishments and (s)he will not permit employees to perform their services at any location under his/her control where segregated facilities are maintained. The bidder, offeror, applicant, or subcontractor agrees that a breach of this certification is a violation of the Equal Opportunity Clause of this contract. As used in this certification, the term "segregated facilities" means any waiting rooms, work areas, restrooms and washrooms, restaurants or other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, transportation and housing facilities provided for employees which are segregated on the basis of race, color or religion or are, in fact, segregated on the basis of race, color, religion or otherwise. (S)he further agrees that, except where (s)he has obtained identifiable certifications from proposed subcontractors for specific time periods, (s)he will obtain identical certification from proposed subcontractors prior to the award of subcontracts exceeding $10,000, which are not exempt from the provisions of the Equal Opportunity Clause; that (she) will retain such certifications in his/her files; and that (s)he will forward the following notice to such proposed subcontractors, except where proposed subcontractors have submitted identical certifications for specific time periods.



V. CIVIL RIGHTS ACTION OF 1964:



Under Title VI of the Civil Rights Act of 1967, no person shall, on the grounds of race, color, or national origin, be excluded from participation in, be denied the benefits of or be subjected to discrimination under any program or activity receiving Federal financial assistance.



VI. SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974:



No person in the United States shall, on the grounds of race, color, national origin, religion, or sex, be excluded from participation in, be denied the benefits of or be subjected to discrimination under any program or activity funded in whole or in part with funds made available under this Title.



VII. SECTION 504 DISABLED (IF $2,500 OR OVER) - AFFIRMATIVE ACTION FOR DISABLED WORKERS



A. The Contractor will not discriminate against any employee or applicant for employment because of physical or mental disability in regard to any position for which the employee or applicant for employment is qualified. The Contractor agrees to take affirmative action to employ, advance in employment and otherwise treat qualified disabled individuals without discrimination based upon their physical or mental disability in all demotion or transfer, recruitment, advertising, layoff or termination, rates of pay or other forms of compensation and selection for training, including apprenticeship.



B. The Contractor agrees to comply with the rules, regulations and relevant orders of the Secretary of Labor issued pursuant to the Act.

C. In the event of the Contractor's non-compliance with the requirements of this clause, actions for non-compliance may be taken in accordance with the rules, regulations and relevant orders of the Secretary of Labor issued pursuant to the Act.



D. The Contractor agrees to post in conspicuous places available to employees and applicants for employment notice in a form to be prescribed by the Director, provided by or through the contracting officer. Such notices shall state the Contractor's obligation under the law to take affirmative action to employ and advance in employment qualified disabled employees and applicants for employment and protect the rights of those applicants and employees.



E. The Contractor will notify each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding that the Contractor is bound by the terms of Section 503 of the Rehabilitation Act of 1973 and is committed to taking affirmative action to employ and advance in employment physically and mentally disabled individuals.



F. The Contractor will include the provisions of this clause in every subcontract or purchase order of $2,500 or more unless exempted by rules, regulations or orders of the Secretary issued pursuant to Section 503 of the Act so such provisions will be binding upon each subcontractor or vendor. The Contractor will take such action with respect to any subcontract or purchase order as the Director of the Office of Federal Contract Compliance Programs may direct to enforce such provision, including action for non-compliance.



VIII. AGE DISCRIMINATION ACT OF 1975



No person in the United States shall be excluded from participation in, be denied the benefits of or be subjected to discrimination under any program or activity receiving Federal financial assistance because of age.







IX. SECTION 402, VETERANS OF THE VIETNAM ERA (IF $10,000 OR OVER) - AFFIRMATIVE ACTION FOR DISABLED VETERANS AND VETERANS OF THE VIETNAM ERA



A. The Contractor will not discriminate against any employee or applicant for employment because he or she is a disabled veteran or veteran of the Vietnam Era in regard to any position for which the employee or applicant for employment is qualified. The Contractor agrees to take affirmative action to employ, advance in employment and otherwise treat qualified disabled veterans and veterans of the Vietnam Era without discrimination based upon their disability or veteran status in all employment practices such as employment, upgrading, demotion or transfer, recruitment, advertising, layoff or termination, rates of pay or other forms of compensation and selection for training, including apprenticeship.



B. The Contractor agrees that all suitable employment openings of the Contractor which exist at the time of the execution of this contract and those which occur during the performance of this contract, including those not generated by this contract and including those occurring at an establishment of the Contractor other than the one wherein the contract is being performed but excluding those of independently-operated corporate affiliates, shall be listed at an appropriate local office of the State employment service system wherein the opening occurs. The Contractor further agrees to provide such reports to such local office regarding employment opportunities as may be required.



C. Listing of employment openings with the employment service system pursuant to this clause shall be made at least concurrently with the use of any other recruitment source or effort and shall involve the normal obligations which attach to the placing of a bona fide job order, including the acceptance of referrals of veterans and non-veterans. The listing of employment openings does not require the hiring of any particular job applicant or any job applicant from any particular group of applicants and nothing herein is intended to relieve the Contractor from any requirements of Executive Orders or regulations regarding non-discrimination in employment.



D. The reports required by paragraph B. of this clause shall include but not be limited to periodic reports which shall be filed at least quarterly with the appropriate local officer or, where the Contractor has more than one hiring location in a State, with the central office of that State employment service. For each hiring location, such reports shall indicate:



1. The number of individuals hired during the reporting period;

2. The number of non-disabled veterans of the Vietnam Era hired;

3. The number of disabled veterans of the Vietnam Era hired; and

4. The total number of disabled veterans hired.



The reports should include covered veterans hired for on the job training under 38 USC §1787. The Contractor shall submit a report within thirty (30) days after the end of each reporting period wherein any performance is made on this contract identifying data for each hiring location. The Contractor shall maintain at each hiring location copies of the reports submitted until the expiration of one year after final payment under the contract, during which time these reports and related documentation shall be made available, upon request, for examination by any authorized representatives of the contracting officer or of the Secretary of Labor. Documentation would include personnel records respecting job openings, recruit, and placement.

E. Whenever the Contractor becomes contractually bound to the listing provision of this clause, it shall advise the employment service system in each State where it has establishments of the name and location of each hiring location in the State. As long as the Contractor is contractually bound to these provisions and has so advised the State system, there is no need to advise the State system of subsequent contracts. The Contractor may advise the State system when it is no longer bound by this contract clause.



F. This clause does not apply to the listing of employment openings that occur and are filled outside the 50 States, the District of Columbia, Puerto Rico, Guam, and the Virgin Islands.



G. The Contractor agrees to comply with the rules, regulations and relevant orders of the Secretary of Labor issued pursuant to the Act.



H. In the event of the Contractor's non-compliance with the requirements of this clause, actions for non-compliance may be taken in accordance with the rules, regulations and relevant orders of the Secretary of Labor issued pursuant to the Act.

I. The Contractor agrees to post in conspicuous places available to employees and applicants for employment notices in a form to be prescribed by the Director, provided by or through the contracting officer. Such notices shall state the Contractor's obligation under the law to take affirmative action to employ and advance in employment qualified disabled veterans and veterans of the Vietnam Era for employment and to protect the rights of those applicants and employees.



J. The Contractor will notify each labor union or representative of workers with which it has a collective bargaining agreement or other understanding that the Contractor is bound by the terms of the Vietnam Era Veterans Readjustment Assistance Act and is committed to taking affirmative action to employ and advance in employment qualified disabled veterans and veterans of the Vietnam Era.



K. [bookmark: _Hlk144394631]The Contractor will include the provisions of this clause in every subcontract or purchase order of $10,000 or more unless exempted by rules, regulations or orders of the Secretary issued pursuant to the Act so such provisions will be binding upon each subcontractor or vendor. The Contractor will take such action with respect to any subcontract or purchase order as the Director of the Office of Federal Contract Compliance Programs may direct to enforce such provisions, including action for non-compliance.









[bookmark: _Toc152857368][bookmark: _Toc152932890]
SECTION 3 BUSINESS AND EMPLOYMENT NOTICE – CDBG FORM 404.3

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.3



NOTE: SAMPLE AD for use by Owner and/or Construction Contractor



Sample Section 3 Business and Employment Notice



(Instructions:  Publish as a display advertisement in the local paper’s non-legal section or post at the local government and other Section 3 area locations.)



(Insert Locality’s name) is preparing to carry out the (insert Name of Project) through the use of Community Development Block Grant Funds.  In the implementation of this project the following job types may be available:



(Insert List of Job Classifications to be used during project)



All job openings will be posted at (local government office or list other posting locations).  To the greatest extent feasible, employment and training positions will be made available to qualified persons who permanently reside in (Insert the County’s or local municipality name as Section 3 area). Persons qualified for the jobs listed should register at the following location:



(Insert Name and Address of posting locations and/or Other Locations)



Additionally, the following contracts and procurements will/may be made and to the greatest extent feasible, businesses located in and owned by persons residing in (Insert the County’s name as Section 3 area) will be utilized:



(Insert list of construction, non-construction, and service contracts to be procured during the project. Also, insert list of construction subcontracts, major, specific equipment, and general types of materials to be used during the project.)



All above-referenced procurements will be made on a competitive basis.  The names of businesses who respond to this notice will be included on procurement lists for this project.  Names of job seekers will be given to contractors.



Any person residing or firm located in the above-named areas may request to participate in procurement opportunities associated with this project by contacting (Insert local contact information) within ten (10) days of this notice.




[bookmark: _Toc152857369][bookmark: _Toc152932891]SECTION 3 CLAUSE – CDBG FORM 404.4



ALL SECTION 3 COVERED CONTRACTS INCLUDE THE FOLLOWING CLAUSE:



A. The work to be performed under this contract is subject to the requirements of section 3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701u (Section 3). The purpose of Section 3 is to ensure that employment and other economic opportunities generated by HUD assistance or HUD- assisted projects covered by Section 3, shall, to the greatest extent feasible, be directed to low- and very low-income persons, particularly persons who are recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD’s regulations in 24 CFR 75, which implement Section 3. As evidenced by their execution of this contract, the parties to this contract certify that they are under no contractual or other impediment that would prevent them from complying with the part 75 regulations.

C. The contractor agrees to send to each labor organization or representative or workers with which the contractor has a collective bargaining agreement or other understanding, if any, a notice advising the labor organization or workers’ representative of the contractor’s commitments under this Section 3 clause and will post copies of the notice in conspicuous places at the work site where both employees and applicants for training and employment positions can see the notice. The notice shall describe the Section 3 preference, shall set forth minimum number and job titles subject to hire, availability of apprenticeship and training positions, the qualifications for each; and the name and location of the person(s) taking applications for each of the positions; and the anticipated date the work shall begin.

D. The contractor agrees to include this Section 3 clause in every subcontract subject to compliance with regulations in 24 CFR 75, and agrees to take appropriate action, as provided in an applicable provision of the subcontract or in this Section 3 clause, upon a finding that the subcontractor is in violation of the regulations in 24 CFR 75. The contractor will not subcontract with any subcontractor where the contractor has notice or knowledge that the subcontractor has been found in violation of the regulations in 24 CFR 75.

E. The contractor will certify that any vacant employment positions, including training positions, that are filled (1) after the contractor is selected but before the contract is executed, and (2) with persons other than those to whom the regulations of 24 CFR 75 require employment opportunities to be directed, were not filled to circumvent the contractor’s obligations under 24 CFR 75.

F. Noncompliance with HUD’s regulations in 24 CFR 75 may result in sanctions, termination of this contract for default, and debarment or suspension from future HUD assisted contracts.

G. With respect to work performed in connection with Section 3 covered Indian housing assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450e) also applies to the work to be performed under this contract. Section 7(b) requires that to the greatest extent feasible (i) preference and opportunities for training and employment shall be given to Indians, and (ii) preference in the award of contracts and subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises. Parties to this contract that are subject to the provisions of Section 3 to the maximum extent feasible, but not in derogation of compliance with section 7(b).


[bookmark: _Toc152857370][bookmark: _Toc152932892][bookmark: To_Self-Certify_as_a_Section_3__Business]SECTION 3 CONTRACTOR BUSINESS CONCERN CERTIFICATION – CDBG FORM 404.5

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.5

	CONTRACTOR SECTION 3 BUSINESS SELF-CERTIFICATION

	

To Self-Certify as a Section 3 Business your company/firm per 24 CFR 75, must meet one of the listed categories below. You must provide that supporting documentation with this form to be properly and completely confirmed as a Section 3 business.

		Section 3 Business Category

		Additional Required Data

		Mark an “X” on Your

Election



		

		

		



		

		

		



		It is at least 51 percent owned by low- or very low-income persons;

		Proof of ownership showing all owners and their percentages and a completed Section 3 Individual Self-Certification form for all low- and very low- income owners

		





		Over 75 percent of the labor hours performed for the business are performed by low- or very low-income persons; or

		Provide the last 90 days full payrolls for the entire company, make a list of the names from the payrolls of the Section 3 workers, and provide a completed Section 3 Individual Self-Certification for all low- and very low-income workers you list

		





		It is a business at least 51 percent owned by current public housing residents or residents who currently live in Section 8- assisted housing.

		Proof of ownership showing all owners and their percentages and a Section 3 Individual Self- Certification form for all public housing and/or Section 8 owners

Business DOES NOT meet the above criteria.

		

















I hereby certify to the US Department of Housing and Urban Development (HUD) that all of the information on this form is true and correct. I attest under penalty of perjury that my business meets the elected definition and understand proof of this information may be requested. If found to be inaccurate, I understand that I may be disqualified as a certified Section 3 business.

		Signature:

		Date Signed:



		Print Name:

		Title:



		Company Name:

Type of Business:(Check One)	Corporation	Partnership	Sole Proprietorship	Other



		Address



		Telephone Number







Must be submitted with bid.

[bookmark: _Toc152857371][bookmark: _Toc152932893]
SECTION 3 CONTRACTOR ESTIMATED WORKFORCE BREAKDOWN – CDBG FORM 404.6 

[bookmark: _Hlk145538510]AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.6

SECTION 3 CONTRACTOR ESTIMATED PROJECT WORKFORCE BREAKDOWN

*This form may be used to determine future hiring needs by the contractor.



		Job Category

		Total Estimated Positions

		No. of Positions Currently Occupied by Permanent Employees

		No. of Vacant Positions

		No. of Positions to be Filled with Targeted and/or Section 3 Workers

and estimate of hire date.

*Ex. (2) 5/20/22



		Officers/Supervisors

		

		

		

		



		Professionals

		

		

		

		



		Technicians

		

		

		

		



		Office

		

		

		

		



		Clerical

		

		

		

		



		Trade

		

		

		

		



		Journeymen

		

		

		

		



		Apprentices

		

		

		

		



		Trainees

		

		

		

		



		Others

		

		

		

		



		Others

		

		

		

		



		Others

		

		

		

		



		Total

		

		

		

		







Must be submitted with Bid.


[bookmark: _Toc152857372][bookmark: _Toc152932894]SECTION 3 CONTRACTOR AFFIRMATIVE ACTION PLAN – CDBG FORM 404.7

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.7

Oklahoma Department of Commerce, Community Development Block Grant Program

[bookmark: SECTION_3_AFFIRMATIVE_ACTION_PLAN]		, (Prime Contractor) agrees to implement the following specific affirmative action steps directed at increasing the utilization of Section 3 Residents and Section 3 Business Concerns within 	(Town/City/County) for compliance with CDBG Contract #	.

A. To ascertain from the locality's CDBG Program official the exact boundaries of the Section 3 Covered Project Area and where advantageous, seek the assistance of local officials in preparing and implementing the affirmative action plan.

B. To attempt to recruit from within the Town/City/County the necessary individuals to fill employment opportunities generated by Section 3 covered assistance through: local advertising media, signs placed at the proposed site for the project, and community organizations and public or private institutions operating within or serving the project area such as the U.S. Employment Service and providing preference for these opportunities in the following order:

· Section 3 Residents residing in the service area or neighborhood in which 	the Section 3 covered project is located.

· Participants in programs such as CDSA YOUTHBUILD; YOUTHBUILD.ORG

· Other Section 3 Residents

C. To maintain a list of all lower income area residents who have applied either on their own or on referral from any source, and to employ such persons, if otherwise eligible and a vacancy exists.

D. To insert this Section 3 Affirmative Action Plan in all bid documents for contracts over $200,000, and to require all bidders on subcontracts over $200,000 to submit a Section 3 Affirmative Action Plan, including utilization goals and the specific steps planned to accomplish these goals.

E. To ensure that subcontracts over $200,000 which are typically let on a negotiated rather than bid basis in areas other than Section 3 covered project areas, are also let on a negotiated basis, whenever feasible, when let in a Section 3 covered project area.

F. To formally contact unions, subcontractors, and trade associations to secure their cooperation for this program.

G. To notify Section 3 residents and Section 3 business concerns about economic opportunities generated by Section 3 covered assistance and to award Section 3 covered contracts, to the greatest extent feasible, to Section 3 business concerns in the following order of preference:

· Business concerns that provide economic opportunities for Section 3 residents in the service area or neighborhood in which the Section 3 covered project is located. 

· Applicants selected to carry out HUD Youth-build projects.

· Other Section 3 business concerns.	

H. To notify potential contractors about Section 3 requirements of this part and incorporating the Section 3 clause in all solicitations and contracts.

I. To facilitate the training and employment of Section 3 residents and the award of contracts to Section 3 business concerns undertaking activities to reach the numerical goal established by HUD.

J. To cooperate in obtaining the compliance of contractors and subcontractors with the requirements of Section 3.

K. To submit reports to Town/City/County on the results of actions taken to provide training, jobs and contracts to Section 3 residents and Section 3 business concerns.

L. To appoint an executive official of the company or agency as Equal Employment Opportunity Officer to coordinate the implementation of this Section 3 Affirmative Action Plan.

M. To complete a Section 3 Business Self-Certification and Section 3 Contractor Estimated Project workforce Breakdown and submit to Town/City/County (Owner/Grantee) or their designee.

N. To document utilization of Section 3 Employees on the covered project by having existing employees, and new employees, (including those of all subcontractors) from the Section 3 Area, complete the Section 3 Worker Status Certifications of all employees per the current HUD Income Limits for county work is performed at https://www.huduser.gov/portal/datasets/il.htmland provide this information on the Section 3 Utilization Monthly Report.

O. To complete a Section 3 Utilization Monthly Report and submit said report to Town/City/County, or their designee to be included with monthly pay estimates and weekly payroll reports prior to payment for the covered project; This report will list all Section 3 Employees documented on the Section 3 Worker Status Certification worksheets and be in the format provided.

P. To maintain records, including copies of correspondence, income verification memoranda, etc., which document that all levels of the above affirmative action steps have been taken as supporting documentation for compliance.

CONTRACTOR CERTIFICATION





As officers and representative of: 	

				(Name of Contractor)

On behalf of the Company, I have read and fully agree to the Section 3 Affirmative Action Plan and become a party to the full implementation of this program.



									 (Print or type)

Name and Title of the Authorized Representative



													

Signature of Authorized Representative				Date

Must be submitted with bid.



[bookmark: _Toc152857373][bookmark: _Toc152932895]SECTION 3 CONTRACTOR UTILIZATION MONTHLY REPORT – CDBG FORM 404.8

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.8

Oklahoma Department of Commerce Community Development

Monthly Section 3 Utilization Report



Reporting Period1: From	_ To 	



















Contractor Name: _____________________________________ 



Contractor Address: 	


Project Name: 	 

Project Location2: 	









Contractor Phone Number: 	

		

		Labor Hour Classification10



		

Employee Name

		

Work Classification4

		

Section 3 Status5

		Total Labor Hours6

		Unclassified Labor Hours7

		

Section 3 Labor Hours8

		Targeted Section 3 Labor Hours9



		

		

		

		

		

		

		



		

		

		

		

		

		

		



		

		

		

		

		

		

		



		

		

		

		

		

		

		



		

		

		

		

		

		

		



		TOTAL:

		0.00

		0.00

		0.00

		0.00






Contractor Type: Prime Contractor ___	Sub-Contractor ____

Section 3 Business Concern3: Yes ___	No ___ 



CONTRACTOR CERTIFICATION:



I hereby certify the accuracy of the data reported above.



Date: 	



Signature: 	



Name: 	



Title: 	





		FOR GRANT RECIPIENT USE ONLY11



		Grantee Name: 	

Grant Number: 	

Project:   Reviewed by:        Date:          Activity:	Form 404.8

Rev. 11/2022







Instructions: Monthly Section 3 Utilization Report



Contractors and subcontractors must submit the Monthly Section 3 Utilization Report form to the ODOC Grantee to report labor hours worked on Section 3 projects. See Program Guidance for more information regarding Section 3 compliance.



1 The Reporting Period may not exceed four weeks.

2 The Project Location should include the local jurisdiction as name of City/Town and name of County.

3 A Section 3 business concern is a business concern meeting at least one of the following criteria, documented within the last six-month period: 1) It is at least 51 percent owned and controlled by low- or very low-income persons; 2) Over 75

percent of the labor hours performed for the business over the prior three-month period are performed by Section 3 workers; or 3) It is a business at least 51 percent owned and controlled by current public housing residents or residents who currently live in Section 8-assisted housing. Contractors and subcontractors must submit a Section 3 Business Self- Certification form to be considered a Section 3 business concern.

4 List classification descriptive of work performed by employee.

5 Section 3 status: Section 3 Worker, Targeted Section 3 Worker, or Unclassified, as documented by a Worker Certification form. Note: The status of a Section 3 worker or Targeted Section 3 worker shall not be negatively affected by a prior arrest or conviction.

A Section 3 worker is any worker who currently fits or when hired within the past five years fit at least one of the following categories, as documented: 1) The worker’s income for the previous or annualized calendar year is below the income limit established by HUD Section 8 Individual income limits https://www.huduser.gov/portal/datasets/ il.html; 2) The worker is employed by a Section 3 business concern; or 3) The worker is a YouthBuild participant.



A Targeted Section 3 worker is 1) A worker employed by a Section 3 business concern; or 2) A worker who currently fits or when hired fit at least one of the following categories, as documented within the past five years: a) Living within the service area or the neighborhood of the project; or b) A YouthBuild participant.



An Unclassified worker is a worker who does not meet the criteria for either Section 3 worker or Targeted Section 3 worker.



6 Total Labor Hours. Total labor hours worked on the Section 3 project during the reporting period.

7 Unclassified Labor Hours. Labor hours performed by an Unclassified worker.

8 Section 3 Labor Hours. Labor hours performed by a Section 3 worker. Note: Labor hours for Targeted Section 3 Workers must be entered as Section 3 Labor Hours and Targeted Section 3 Labor Hours.

9 Targeted Section 3 Labor Hours. Labor hours performed by a Targeted Section 3 worker. Note: Labor hours for Targeted Section 3 Workers must be entered as Section 3 Labor Hours and Targeted Section 3 Labor Hours.

10 Labor Hour Classification example:



		





Employee Name

		



Work Classification4

		

Section 3 Status5

		

Total Labor Hours6

		Labor Hour Classification10



		

		

		

		

		Unclassified Labor Hours7

		

Section 3 Labor Hours8

		Targeted Section 3 Labor Hours9



		Employee A

		Bricklayer

		Unclassified

		65

		65

		

		



		Employee B

		Tile Setter

		Section 3 Worker

		60

		

		60

		



		Employee C

		Roofer

		Targeted Section 3 Worker

		70

		

		70

		70



		Total

		195

		65

		130

		70





11 The Oklahoma Dept. of Commerce (ODOC) grantee must enter the grant number and project/activity name. The grantee must enter initials and date after performing a basic review (e.g., form is complete, and Labor Hour Classifications accurately reflect Section 3 Status). The grantee may request additional information or supporting documentation to clarify inaccuracies or omissions.




[bookmark: _Toc152857374][bookmark: _Toc152932896]SECTION 3 CONTRACTOR - WORKER STATUS CERTIFICATION - CDBG FORM 404.9

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 404.9

Oklahoma Department of Commerce / Community Development Division

Section 3 Worker Status Certification



CDBG Grantee Name:		



Project Description:		



CDBG Contract Number: 	



An individual who works or seeks to work on a Section 3 project must certify his/her eligibility to be classified as a Section 3 Worker or Targeted Section 3 Worker, as defined in 24 CFR part 75. The status of a Section 3 Worker or Targeted Section 3 Worker shall not be negatively affected by a prior arrest or conviction.



Please select the applicable classification.



I am a worker who currently fits or when hired within the past five years fit one of the following categories, as documented:



Section 3 Worker



My income for the previous calendar year is below the HUD income limit1 established.___





YEAR	CITY	COUNTY	HUD INCOME LIMIT

LOW 80% 1 PERSON ONLY





Targeted Section 3 Worker



I am a YouthBuild participant 2; or Unclassified___



None of the above.___





By submitting this form, I certify that the information contained on this form is true and accurate and meets U.S. Department of Housing and Urban Development (HUD) Section 3 self-certification eligibility requirements in accordance with 24 CFR part 75. Address will only be used to verify section 3 target area for compliance.



Signature: 		Date: 	



Print Name: 	





Print Address: 	



[bookmark: _bookmark0][bookmark: _bookmark1]1 HUD income limits are available at https://www.huduser.gov/portal/datasets/il.html	

2 Individual may be required to provide evidence that he/she is a YouthBuild participant.

[bookmark: _Toc152857375][bookmark: _Toc152932897]
SECTION 3 HUD COMPLAINT FORM – Available by OWNER CDBG Form 404.13(9 PAGES)



[image: Graphical user interface, text, application

Description automatically generated]



Complaint Form, Page 2



		6.	How did the HUD recipient, contractor, or subcontractor violate the requirements of Section 3?

(Check all that apply – provide documentation, if available)



		HUD Recipient

		Contractor and/or Subcontractor



		· 	Failed to notify Section 3 businesses about contracting opportunities



· 	Failed to incorporate the Section 3 Clause into covered Section 3 bid solicitations or contracts



· 	Failed to provide priority consideration to Section 3 businesses for covered contracting opportunities



· 	Failed to select Section 3 businesses in accordance with the order of priority consideration as set forth in 24 CFR 135.36



· Failed to award contracts to Section 3 businesses

· 	Failed to ensure that its contractors/ subcontractors complied with Section 3 requirements



· Knowingly entered into contracts with contractors/ subcontractors that failed to comply with Section 3 requirements



· 	Failed to notify Section 3 residents about training and/or employment opportunities



· 	Failed to provide priority consideration to Section 3 residents for employment or training opportunities



· 	Failed to select Section 3 residents for training or employment opportunities in accordance with the order of priority consideration set forth in 24 CFR 135.34



· 	Failed to hire Section 3 residents for new employment opportunities



· 	Retaliated against the complainant because complainant sought to enforce Section 3 requirements or participated in an investigation or proceeding regarding Section 3



· Other

		· 	Failed to certify that all employment vacancies filled prior to contract execution were not filled to circumvent Section 3



· 	Failed to notify potential subcontractors about Section 3 requirements



· 	Failed to post notices at the work site regarding Section 3 requirements in accordance with the Section 3 Clause



· 	Failed to send to each labor organization or representative of workers a notice of Section 3 obligations in accordance with the Section 3 Clause



· 	Failed to ensure that its subcontractors complied with Section 3



· 	Failed to train and/or hire Section 3 residents for new employment opportunities



· 	Failed to provide priority consideration to Section 3 residents for employment or training opportunities in accordance with 24 CFR Part 135.34



· 	Failed to ensure that contracts awarded to subcontractors included the Section 3 Clause



· Failed to award subcontracts to Section 3 businesses

· 	Failed to award subcontracts to Section 3 businesses in accordance with the order of priority consideration set forth in 24 CFR 135.34



· 	Retaliated against the complainant because complainant sought to enforce Section 3 requirements or participated in an investigation or proceeding regarding Section 3



· Other















[bookmark: _Toc152857376][bookmark: _Toc152932898]CONTRACTOR PAYROLL CERTIFICATION – CDBG FORM 408.1

AVAILABLE by OWNER IN PDF FILLABLE CDBG FORM 408.1





Oklahoma Department of Commerce Community Development Block Grant



Contractor Payroll Certification

(This form shall be executed with contract documents)





Project Information:



CDBG Grantee Name: 	 

[bookmark: _Hlk144413981]CDBG Contract Number: 	 Project Activity: 	

Wage Rate Decision Number: 	

Contractor Certification:



I acknowledge that this construction project has federal funds attached, thereby requiring this project to comply with the Davis-Bacon Act and all labor related acts including Section 3. Therefore, I agree to pay the designated wage rates, provide the certified payrolls, and provide section 3 documentation, as applicable and required for the above referenced contract activity.





														

Print Name of Company					Print Name of Company Official





											

Signature of Company Official					Date

 		






[bookmark: _Toc152857377][bookmark: _Toc152932899]CONTRACTOR PAYROLL APPOINTING PAYROLL OFFICER – CDBG FORM 408.2



U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT OFFICE OF LABOR RELATIONS



CERTIFICATE FROM CONTRACTOR APPOINTING OFFICER OR EMPLOYEE TO SUPERVISE PAYMENT OF EMPLOYEES

(This certification shall be executed with contract documents)





CDBG Project Name: 		Date: 	



Location: 		Project #: 	 (Address to include City and State)



(I)(We) hereby certify that (I am) (we are) (the prime contractor) (a subcontractor) for



		 in connection with (Specify “General Construction”, “Plumbing”, “Roofing”, etc.)



construction of the above-mentioned project, and that (I) (we) have appointed 	



whose signature appears below, to supervise the payment of (my) (our) employees beginning date of 	;



that he/she is in a position to have full knowledge of the facts set forth in the payroll documents and in the Statement of Compliance required by the so-called Kick-Back Statue which he/she is to execute with (my) (our) full authority and approval until such time as (I) (we) submit to the contactor, a new certificate appointing some other person for the purpose herein above stated.





(Identifying Signature of Appointee)



Attest (as applicable):



(Name of Firm or Corporation)



			By: 		 (Signature)			(Signature)







(Title)	(Title)



===================================================================================

NOTE: This certificate must be executed by an authorized officer of a corporation, by a member of a partnership, or the sole owner, and shall be executed prior to and be submitted with the first payroll report. Should the appointee be changed, a new certificate must accompany the first payroll for which the new appointee executes a Statement of Compliance required by the Kick-Back Statute.

[bookmark: _Toc152857378][bookmark: _Toc152932900]EMPLOYEE PAYROLL DEDUCTION AUTHORIZATION – CDBG Form 408.3
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[bookmark: Instructions_For_Completing_Payroll_Form][bookmark: _Toc152857382][bookmark: _Toc152932904][bookmark: WH-347][bookmark: General:_Form_WH-347has_been_made_availa]INSTRUCTIONS FOR COMPLETING PAYROLL FORM WH-347 - CDBG FORM 408.7

General: Form WH-347has been made available for the convenience of contractors and subcontractors required by their Federal or Federally-aided construction-type contracts and subcontracts to submit weekly payrolls. Properly filled out, this form will satisfy the requirements of Regulations, Parts 3 and 5 (29 C.F.R., Subtitle A), as to payrolls submitted in connection with contracts subject to the Davis-Bacon and related Acts.



While completion of Form WH-347 is optional, it is mandatory for covered contractors and subcontractors performing work on Federally financed or assisted construction contracts to respond to the information collection contained in 29 C.F.R. §§ 3.3, 5.5(a). The Copeland Act (40 U.S.C. § 3145) requires contractors and subcontractors performing work on Federally financed or assisted construction contracts to "furnish weekly a statement with respect to the wages paid each employee during the preceding week." U.S. Department of Labor (DOL) Regulations at 29 C.F.R. § 5.5(a)(3)(ii) require contractors to submit weekly a copy of all payrolls to the Federal agency contracting for or financing the construction project, accompanied by a signed "Statement of Compliance" indicating that the payrolls are correct and complete, and that each laborer or mechanic has been paid not less than the proper Davis-Bacon prevailing wage rate for the work performed. DOL and federal contracting agencies receiving this information review the information to determine that employees have received legally required wages and fringe benefits.

Under the Davis-Bacon and related Acts, the contractor is required to pay not less than prevailing wage, including fringe benefits, as predetermined by the Department of Labor. The contractor's obligation to pay fringe benefits may be met either by payment of the fringe benefits to bona fide benefit plans, funds or programs or by making payments to the covered workers (laborers and mechanics) as cash in lieu of fringe benefits.

This payroll provides for the contractor to show on the face of the payroll all monies to each worker, whether as basic rates or as cash in lieu of fringe benefits and provides for the contractor's representation in the statement of compliance on the payroll (as shown on page 2) that he/she is paying for fringe benefits required by the contract and not paid as cash in lieu of fringe benefits. Detailed instructions concerning the preparation of the payroll follow:

Contractor or Subcontractor: Fill in your firm's name and check appropriate box.

Address: Fill in your firm's address.

Payroll No.: Beginning with the number "1", list the payroll number for the submission.

For Week Ending: List the workweek ending date.







Project and Location: Self-explanatory.

Project or Contract No.: Self-explanatory.

Column 1 - Name and Individual Identifying Number of Worker: Enter each worker's full name and an individual identifying number (e.g., last four digits of worker's social security number) on each weekly payroll submitted.

Column 2 - No. of Withholding Exemptions: This column is merely inserted for the employer's convenience and is not a requirement of Regulations, Part 3 and 5.

Column 3 - Work Classifications: List classification descriptive of work actually performed by each laborer or mechanic. Consult classification and minimum wage schedule set forth in contract specifications. If additional classifications are deemed necessary, see Contracting Officer or Agency representative. An individual may be shown as having worked in more than one classification provided an accurate breakdown or hours worked in each classification is maintained and shown on the submitted payroll by use of separate entries.

Column 4 - Hours worked: List the day and date and straight time and overtime hours worked in the applicable boxes. On all contracts subject to the Contract Work Hours Standard Act, enter hours worked in excess of 40 hours a week as "overtime".

Column 5 - Total: Self-explanatory

Column 6 - Rate of Pay (Including Fringe Benefits): In the "straight time" box for each worker, list the actual hourly rate paid for straight time worked, plus cash paid in lieu of fringe benefits paid. When recording the straight time hourly rate, any cash paid in lieu of fringe benefits may be shown separately from the basic rate. For example, "$12.25/.40" would reflect a $12.25 base hourly rate plus $0.40 for fringe benefits. This is of assistance in correctly computing overtime. See "Fringe Benefits" below. When overtime is worked, show the overtime hourly rate paid plus any cash in lieu of fringe benefits paid in the "overtime" box for each worker; otherwise, you may skip this box. See "Fringe Benefits" below. Payment of not less than time and one-half the basic or regular rate paid is required for overtime under the Contract Work Hours Standard Act of 1962 if the prime contract exceeds $100,000. In addition to paying no less than the predetermined rate for the classification which an individual works, the contractor must pay amounts predetermined as fringe benefits in the wage decision made part of the contract to approved fringe benefit plans, funds or programs or shall pay as cash in lieu of fringe benefits. See "FRINGE BENEFITS" below.

Column 7 - Gross Amount Earned: Enter gross amount earned on this project. If part of a worker's weekly wage was earned on projects other than the project described on this payroll, enter in column 7 first the amount earned on the Federal or Federally assisted project and then the gross amount earned during the week on all projects, thus "$163.00/$420.00" would reflect the earnings of a worker who earned $163.00 on a



Federally assisted construction project during a week in which $420.00 was earned on all work.

Column 8 - Deductions: Five columns are provided for showing deductions made. If more than five deductions are involved, use the first four columns and show the balance deductions under "Other" column; show actual total under "Total Deductions" column; and in the attachment to the payroll describe the deduction(s) contained in the "Other" column. All deductions must be in accordance with the provisions of the Copeland Act Regulations, 29 C.F.R., Part 3. If an individual worked on other jobs in addition to this project, show actual deductions from his/her weekly gross wage, and indicate that deductions are based on his gross wages.

Column 9 - Net Wages Paid for Week: Self-explanatory.

Totals - Space has been left at the bottom of the columns so that totals may be shown if the contractor so desires.

Statement Required by Regulations, Parts 3 and 5: While the "statement of compliance" need not be notarized, the statement (on page 2 of the payroll form) is subject to the penalties provided by 18 U.S.C. § 1001, namely, a fine, possible imprisonment of not more than 5 years, or both. Accordingly, the party signing this statement should have knowledge of the facts represented as true.

Items 1and 2: Space has been provided between items (1) and (2) of the statement for describing any deductions made. If all deductions made are adequately described in the "Deductions" column above, state "See Deductions column in this payroll." See "FRINGE BENEFITS" below for instructions concerning filling out paragraph 4 of the statement.

Item 4 FRINGE BENEFITS - Contractors who pay all required fringe benefits: If paying all fringe benefits to approved plans, funds, or programs in amounts not less than were determined in the applicable wage decision of the Secretary of Labor, show the basic cash hourly rate and overtime rate paid to each worker on the face of the payroll and check paragraph 4(a) of the statement on page 2 of the WH-347 payroll form to indicate the payment. Note any exceptions in section 4(c).

Contractors who pay no fringe benefits: If not paying all fringe benefits to approved plans, funds, or programs in amounts of at least those that were determined in the applicable wage decision of the Secretary of Labor, pay any remaining fringe benefit amount to each laborer and mechanic and insert in the "straight time" of the "Rate of Pay" column of the payroll an amount not less than the predetermined rate for each classification plus the amount of fringe benefits determined for each classification in the application wage decision. Inasmuch as it is not necessary to pay time and a half on cash paid in lieu of fringe benefits, the overtime rate shall be not less than the sum of the basic predetermined rate, plus the half time premium on basic or regular rate, plus the required cash in lieu of fringe benefits at the straight time rate. In addition, check paragraph 4(b) of the statement on page 2 the payroll form to indicate the payment of fringe benefits in cash directly to the workers. Note any exceptions in section 4(c).



Use of Section 4(c), Exceptions

Any contractor who is making payment to approved plans, funds, or programs in amounts less than the wage determination requires is obliged to pay the deficiency directly to the covered worker as cash in lieu of fringe benefits. Enter any exceptions to section 4(a) or 4(b) in section 4(c). Enter in the Exception column the craft and enter in the Explanation column the hourly amount paid each worker as cash in lieu of fringe benefits and the hourly amount paid to plans, funds, or programs as fringe benefits. The contractor must pay an amount not less than the predetermined rate plus cash in lieu of fringe benefits as shown in section 4(c) to each such individual for all hours worked (unless otherwise provided by applicable wage determination) on the Federal or Federally assisted project. Enter the rate paid and amount of cash paid in lieu of fringe benefits per hour in column 6 on the payroll. See paragraph on "Contractors who pay no fringe benefits" for computation of overtime rate.





Public Burden Statement: We estimate that it will take an average of 55 minutes to complete this collection of information, including time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. If you have any comments regarding these estimates or any other aspect of this collection of information, including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division, U.S. Department of Labor, Room S3502, 200 Constitution Avenue, N.W. Washington, D.C. 20210.

Note: In order to view, fill out, and print PDF forms, you need Adobe® Acrobat® Reader® version 5 or later, which you may download for free at www.adobe.com/products/acrobat/readstep2.html
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4-1	Introduction. Davis-Bacon compliance involves the payment to all construction laborers and mechanics of not less than the prevailing wage rate established in the wage decision for the type (classification) of work and the hours of work they actually perform. This chapter pertains to Local Contracting Agencies (LCAs), employers on Federal Housing Administration (FHA) projects, and HUD staff. Section 4-10 lists the terms used and their definitions and interpretations.



A.	Responsibilities of employers. All contractors, subcontractors, and any lower-tier subcontractors are required to pay prevailing wages to all laborers and mechanics employed or working on the site of the work. This pay is without conditions and will occur at least once a week. The pay must be no less than the full dollar amount of wages and bona fide fringe benefits contained in the wage decision. Employers must prepare, certify, and submit weekly payroll reports reflecting all the laborers and mechanics engaged in construction on the site of the work. Employers may also be required to submit related documentation to demonstrate compliance with these standards.



B.	Responsibility of the principal or prime contractor. The principal contractor (also referred to as the prime contractor) is responsible for ensuring all employers (itself, subcontractors, and any lower-tier subcontractors) comply with the labor standards provisions that are applicable to the project.



4-2	Complying with prevailing wage obligations. Davis-Bacon prevailing wage rates generally appear as a basic hourly rate plus fringe benefits, if any. “Prevailing wage” is made up of two interchangeable components: the basic hourly wage and fringe benefits. The total of the basic hourly wage and fringe benefits comprises the “prevailing wage” obligation. This obligation may be met by any combination of cash wages and creditable “bona fide” fringe benefits provided by the employer. For example:



The Davis-Bacon wage decision requires:

Basic Hourly Rate		$10.00

Fringe Benefits		$ 1.00

Total Prevailing Wage	$11.00



Employers may comply by paying:

1.	$11.00 in cash wages;

2.	$10.00 plus $1.00 in bona fide fringe benefits; or

3.	Any combination of wages and benefits that totals $11.00 per hour.



4-3	Certified Payroll Reports (CPR). To demonstrate compliance with labor standards requirements, each employer shall prepare, certify, and submit payroll reports for each week to the sponsor, applicant, or owner for any contract work that is performed. See 29 CFR § 5.5(a)(3)(ii) and section 4-11 for information on CPRs.

 

A.	Contractors on Federally Assisted projects are required to use the U.S. Department of Labor (DOL) Payroll Form WH-347, or equivalent, that the Labor Standards Specialist can reasonably interpret. Form WH-347 is available online at the Davis-Bacon and Labor Standards (DBLS) website at https://www.hud.gov/program_offices/_bacon_and_labor_standards/olrform and on DOL’s website at https://www.dol.gov/whd/forms/wh347.pdf.



B.	Submission requirements. Each employer shall submit payroll reports beginning with the first week such employer performs work on the site of the work. Employers shall submit reports promptly following the close of each such pay week as instructed by the owner of the project.



C.	"No Work" payrolls. For CDBG project, please submit reports for weeks during which no work was performed on the site of the work, so they are provided and numbered sequentially with the last week marked as FINAL for program compliance.



D.	Weekly payroll certification. Each weekly payroll submitted shall be accompanied by a "Statement of Compliance" that bears the original signature of the owner, executive/corporate officer, or a designee authorized by the owner or officer. The signature must be in ink; pencil is not acceptable. Signature stamps, photocopies and facsimiles are not acceptable. The employer may utilize the reverse side of DOL Payroll Form WH-347 as its Statement of Compliance or another document that contains the same language prescribed on the reverse of the WH-347.



E.	False Submissions. The falsification of any of the above certifications may subject the employer to civil or criminal prosecution under Section 1001 of Title 18 and Section 231 of Title 31 of the United States Code.



4-4	Maintaining Payroll Records. Each employer shall maintain payroll records with respect to their own workforce employed on the site of the work. The prime contractor shall maintain such records relative to all laborers and mechanics working on the site of the work during the course of the construction work for at least three years following the completion of the work. Such records shall contain:

A.	The name and an individually identifying 4-digit number for each laborer 	and mechanic. Employers must always maintain each employee’s address and 	full social security number (SSN) during the construction of the project 	and for no less than three years following completion. This information 	must be made available to the prime contractor, HUD, and/or the LCA upon 	request.

B.	His or her correct work classification(s).

C.	Hourly rates of pay, including rates of contributions or costs anticipated 	for fringe benefits.

D.	Daily and weekly number of hours worked, including any overtime hours.

E.	Gross earnings, deductions made, and actual net wages paid.

F.	Evidence pertaining to any fringe benefit programs.

G.	Evidence of any apprenticeship or trainee program approval, the 	

H.	Evidence pertaining to any approved deductions made from an employees’ 	pay. For full details, see 4-10. K.



4-5	Inspection of records and on-site interviews. Each employer shall make the payroll reports and related documents available for inspection, copying, or transcription by authorized representatives of HUD or DOL. In addition, each employer shall permit authorized representatives to interview employees during working hours on the job site.





Failure by any employer to submit the required records, make them available, or permit on-site employee interviews may, after written notice to the contractor, cause a suspension of any further payment, advance, or guarantee of funds. In addition, failure to submit the records upon request or to make them available may be grounds for debarment action pursuant to 29 CFR § 5.12.



4-6	Use of apprentices and trainees. Apprentices and trainees may be compensated at rates less than those prescribed by the wage decision for their craft only in accordance with the following parameters:



A.	Registration. The apprentice or trainee shall be individually registered in a bona fide program certified by DOL or a State Apprenticeship Council (SAC). (Note: See paragraph 4.10.F concerning probationary apprentices and pre-apprentices.)



B.	Wage rates. Each apprentice and trainee shall not be paid less than the specified rate in the registered program for their level of progress. If the rate specified is represented as a percentage of the journey-worker rate for that craft, the percentage shall be applied to the corresponding wage rate contained in the applicable wage decision.



C.	Fringe benefits. Apprentices and trainees must receive fringe benefits as specified in the approved apprenticeship or trainee program. If the program is silent as to fringe benefits for apprentices/trainees, the apprentices/trainees must receive the full fringe benefit specified on the applicable wage decision for their craft.



D.	Ratio to journey-workers. The maximum number of apprentices or trainees employed on the site of work may not exceed the ratio of apprentices or trainees to journey-workers permitted to the employer by the DOL/SAC certified program. Apprentices or trainees who are employed at the site in excess of the allowable ratio shall be paid the wage rate contained on the applicable wage decision for the classification of work actually performed. If a contractor has both an apprentice and a trainee program, the trainees must be counted together with the apprentices in determining compliance with the allowable ratio (i.e., the journeymen may not be counted twice).

 

In general, employers shall comply with the allowable ratio on a day-to-day basis. However, back wages need not be assessed for minor, temporary, and inadvertent ratio imbalances that are promptly corrected.



E.	De-certification. In the event DOL or SAC withdraws approval of an apprenticeship or trainee program, the employer shall no longer be permitted to utilize apprentices/trainees at less than the predetermined rate for the type of work performed, unless or until an acceptable program is reestablished and approved.



4-7	Requests for payrolls by outside parties. In order to protect the personal privacy interests of employees, copies of payroll reports should be released to outside parties only if the employees’ personal identifiers (e.g., name, address, individually identifying number) are first deleted pursuant to Exemption 6 of the Freedom of Information Act (FOIA).



4-8	Safeguarding sensitive information. HUD and LCA staff must take necessary precautions to safeguard sensitive information that may be collected or generated for labor standards purposes. Such sensitive information and associated documents include, but are not limited to SSNs, employee addresses, certified payroll reports, complainant statements, on-site interview records (form HUD-11), schedules of wages due, interview statements, compliance review notes, and enforcement reports. (See also Labor Relations Letter LR-06-02, Custody, security and disposal of federal labor standards compliance documents and investigative reports.)



4-9	Confidentiality. The identity of any person providing information concerning the labor standards compliance of any contractor, subcontractor, and/or employer shall not be disclosed in any manner to anyone other than authorized federal officials unless written consent is provided in advance by such person. Additionally, any portions of a statement or written document provided by such person that would reveal the identity of the source shall not be disclosed without prior written consent. The disclosure of such statements and documents are governed by the provisions of the FOIA and the Privacy Act of 1974.

A.	Privacy Act Release. The HUD LSS shall make available a Privacy Act Release to each person making a statement or providing documentation that alleges underpayment of wages. A signed Privacy Act Release waives that person’s right to confidentiality. Some situations demand the informant sign a Privacy Act Release to proceed with any enforcement action. For example:

1.	Where the informant’s information conflicts with the employer’s 	information;

2.	Where the informant’s information impeaches the payroll reports or 	other	employer records;

3.	Where the informant alleges kickbacks; or

4.	Where the only way the LSS can assert a violation is with that 	person’s information.

B.	DOL investigative materials. From time to time, DOL may furnish 	investigative material to HUD during its administration and enforcement 	operations. None of the material, other than computations of back wages 	and liquidated damages, and the summary of back wages due, may be 	disclosed in any manner to anyone other than HUD or LCA staff responsible 	for administering the contract without prior approval from DOL.



4-10	Definitions and Interpretations.



A.	Prime Contractor means the principal contractor.



B.	Subcontractor means all subcontractors and lower-tier subcontractors.



C.	Employer means any contractor, subcontractor, or lower-tier subcontractor that has engaged the services of laborers or mechanics on the project.



D.	Laborers and mechanics mean those individuals whose duties are manual or physical in nature, including workers who are performing the work of a trade (e.g., electrician). “Laborers” and “mechanics” include apprentices, trainees, and helpers and, for contracts subject to CWHSSA, watchmen and guards.



	1. Working foremen. Foremen or supervisors that perform construction 		work and devote more than 20% of their time as a laborer or mechanic 		are treated, for labor standards purposes, as "laborers" or				"mechanics" for their time spent working as a laborer or mechanic.



	2. Exclusions. Persons whose duties are primarily administrative, 		managerial, or clerical are not laborers or mechanics.




E.	Employee. Every person who performs the work of a laborer or mechanic is "employed" regardless of any contractual relationship that may be alleged to exist between a contractor or subcontractor and such person.



	1.Working subcontractors. Persons who perform the work of laborers or 	mechanics and who represent themselves to be owners of businesses, sole 	proprietors, or self-employed are not exempt from prevailing wage 	requirements. These laborers and mechanics are “employed” and are entitled 	to the prevailing wage for the type of work they perform and must be 	reported on payroll report for their craft, hours of work, and wages paid. 	For additional information, see Labor Relations Letter LR-96-01, Self-	Employed Laborers and Mechanics.



	2.Administrative allowances. HUD permits administrative allowances 	concerning payroll reporting and certification requirements relating to 	the following:

	a.	Owners of Businesses Working with Their Crew

	b.	Owner/Operators of Power Equipment

	c.	Owner/Operators of Trucks

 

F.	Apprentice. An "apprentice" is a person employed and individually registered in a bona fide apprenticeship program. Bona fide programs are those that have been registered with DOL, Employment and Training Administration, Office of Apprenticeship, or with a DOL recognized State apprenticeship agency (SAC).



	1.Probationary apprentice. A person in the first 90 days of 	probationary employment as an apprentice in a bona fide apprenticeship 	program but who has not yet been formally registered in such program may 	be considered an "apprentice" provided that DOL or SAC has certified that 	such person is eligible for probationary employment as an apprentice.



	2.Pre-apprentice. A person who is employed as a "pre-apprentice", that 	is, in a preparatory position which may result in registration in an 	apprenticeship program is not considered to be an "apprentice."



G.	Trainee. A "trainee" is a person registered and receiving on-the-job training in a construction occupation pursuant to a training program approved in advance by the Office of Apprenticeship Training.



H.	Proper classification of work. Each laborer and mechanic shall be classified in accordance with the work classifications listed on the wage decision and the actual type of work they perform and shall be paid the appropriate wage rate and fringe benefits for the classification regardless of their level of skill.



I.	More than one classification. Laborers and mechanics that perform work in more than one classification may be compensated at the rate specified for each classification provided that the employer maintains time records that accurately set forth the time spent in each classification in which the work was performed. If accurate time records are not maintained, the employee shall be compensated at the highest of all wage rates for the classifications in which work was performed.



J.	Wages. This term means the basic hourly rate of pay plus any contribution irrevocably made by an employer to a bona fide fringe benefit fund, plan or program.



K.	Fringe benefits. Fringe benefits may include:



1.	Sick, vacation or holiday pay;

2.	Costs to defray expenses of apprenticeship or similar programs;

3.	Medical or hospital care;

4.	Supplemental unemployment benefits;

5.	Life insurance;

6.	Pensions on retirement or death;

7.	Compensation for injuries or illness resulting from occupational 	activity;

8.	Other bona fide fringe benefits; or

9.	Insurance to provide any of the above.

 

In addition, fringe benefits may reflect the rate of costs to the employer that may be reasonably anticipated in providing bona fide fringe benefits pursuant to an enforceable commitment to carry out a financially responsible program.



Fringe benefits do not include employer contributions or payments required by other federal, state, or local law, such as FICA, workers’ compensation, or unemployment compensation.



L.	Overtime. Overtime hours are defined as all hours worked in excess of 40 hours in any workweek. Where governed by federal labor standards, overtime hours shall be compensated at not less than one and one-half times the regular rate of basic pay plus the straight-time rate of any required fringe benefits.



M.	Deductions. The employer may make payroll deductions as permitted by DOL regulations in 29 CFR Part 3. These regulations prohibit the employer from requiring employees to "kick-back" any of their earnings. Deductions may include employee obligations for income taxes, Social Security payments, insurance premiums, retirement, savings accounts, and any other legally permissible deduction authorized by the employee. Deductions may also be made for payments on judgments and other financial obligations legally imposed against the employee (which will require documentation).



N.	Site of work. The "site of work" is limited to the physical place or places where the construction called for in the contract will remain when work on it has been completed. "Site of work" includes other adjacent or nearby properties used by the contractor/subcontractor in the construction of the project (e.g., fabrication sites) provided they are dedicated exclusively or nearly so to the performance of the contract or project and are so located in proximity to the actual construction location that it would be reasonable to include them.



4-11	Information to include in Certified Payroll Report preparation. If an employer is not using an electronic payroll system to submit certified payroll reports, the reports shall be written in ink or using a computer. Payroll reports will need to include the following information and be easy for HUD DBLS staff or LCAs to interpret:



A.	Employer information. Enter the name and address of the employer involved.



B.	Project information. Enter the name, number, and location of the project involved.






C.	Payroll report numbering. Reports may be numbered sequentially beginning with "1." (Employers are not required to number payroll reports. However, HUD encourages this practice as it assists in managing payroll submissions.) The report must identify the name of the employer, the project for which the report is prepared, the week ending date, and the workdays throughout the workweek. The payroll for the last week of work performed on the project by each employer should be clearly marked Final.



D.	Dates. Enter the week ending date, the day of the week, and date for each day.



E.	Employee information. The first payroll on which each employee appears shall include the employee's name and an individually identifying number, usually the last 4 digits of the employee’s SSN. Afterward, the identifying number does not need to be reported unless it is necessary to distinguish between employees, e.g., if two employees have the same name.



Employers (prime contractors and subcontractors) must maintain the current address and full SSN for each employee and must provide this information upon request to the contracting agency or other authorized representative responsible for labor standards compliance monitoring. Prime contractors may require a subcontractor(s) to provide this information for the prime contractor’s records.



F.	Apprentices or trainees. The first payroll on which any apprentice or trainee appears shall be accompanied with a copy of that apprentice's or trainee's registration in an approved program. A copy of the approved program pertaining to the wage rates and ratios shall also accompany the first payroll report on which the apprentice or trainee first appears.



G.	Work classification. Enter the appropriate work classification for each employee. Note: Only the work classifications listed on the applicable wage decision may be utilized. If the wage decision does not contain a work classification and wage rate that is needed for the project, the employer must request an additional classification and wage rate. (See 3-17, Additional work classifications and wage rates.)



H.	More than one classification. The division of hours worked in different classifications shall be accurately maintained and clearly reported. The employer may list the employee once for each classification, distributing the hours of work accordingly, and reflecting the rate of pay and gross earnings for each classification. Deductions and net pay may be based upon the total gross amount earned for all classifications.



I.	Hours worked at other job sites. The payroll reports should reflect ONLY hours worked at the covered site of work. If an employee performs work at job sites other than the covered project for which the report is prepared, those hours worked at other job sites should not be reported on the payroll report. In such cases, the employer should list the employee's name, work classification, hours worked, hourly rate of pay and gross earnings for the covered project over the gross earnings for all projects/work performed (e.g., $528.00/$816.00). Deductions and net pay should be reported based upon the employee's total earnings (for all projects) for the week.
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OSHA JOB SAFETY AND HEALTH JOB SITE POSTER

U.S. Department of Labor

IT’S THE LAW!





















All workers have the right to:

· A safe workplace.

· Raise a safety or health concern with your employer or OSHA, or report a work- related injury or illness, without being retaliated against.

· Receive information and training on job hazards, including all hazardous substances in your workplace.

· Request an OSHA inspection of your workplace if you believe there are unsafe or unhealthy conditions. OSHA will keep your name confidential. You have the right to have a representative contact OSHA on your behalf.

· Participate (or have your representative participate) in an OSHA inspection and speak in private to the inspector.

· File a complaint with OSHA within 30 days (by phone, online or by mail) if you have been retaliated against for using your rights.

· See any OSHA citations issued to your employer.

· Request copies of your medical records, tests that measure hazards in the workplace, and the workplace injury and illness log.

Employers must:

· Provide employees a workplace free from recognized hazards. It is illegal to retaliate against an employee for using any of their rights under the law, including raising a health and safety concern with you or with OSHA, or reporting a work-related injury or illness.

· Comply with all applicable OSHA standards.

· Report to OSHA all work-related fatalities within 8 hours, and all inpatient hospitalizations, amputations, and losses of an eye within 24 hours.

· Provide required training to all workers in a language and vocabulary they can understand.

· Prominently display this poster in the workplace.

· Post OSHA citations at or near the place of the alleged violations.



FREE ASSISTANCE to identify and correct hazards is available to small and medium- sized employers, without citation or penalty, through OSHA-supported consultation programs in every state.
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Historial de Entrevista Departamento de Vivienda yDesarrollo Urbano de EE.UU.  Aprobacién de OMB No. 2501-0009
del Empleado Oficina de Davis-Bacon y Normas Laborales (exp. 12/31/2024)

La carga de trabajo que supone para el publico esta recopilacion de informacion es un promedio de 15 minutos por respuesta. Esto incluye revisar las instrucciones, buscar en las fuentes de
datos existentes, recopilar y mantener los datos y completar la recopilacion de informacion. Esta informacién no puede ser recopilada, i usted esta obligado a proporcionar la informacion
solicitada, a menos que muestre un nimero de control valido de la Oficina de Gestion y Presupuesto (OMB, por sus siglas en inglés). La informacin recopilada garantiza el cumplimiento de
las normas laborales federales mediante la grabacion de entrevistas realizadas a trabajadores de la construccion. La informacion recopilada sirve de ayuda al Departamento de Vivienda y
Desarrollo Urbano (HUD, por sus siglas en inglés) en la supervision del cumplimiento de las normas laborales federales. Toda la informacion recopilada esta amparada por la Ley de
Privacidad de 1974 y por el Titulo 29 del Cdigo Federal de Regulaciones (CFR, por sus siglas en inglés) 5.6(a)(5). Las personas y los organismos que recopilen esta informacion deben
mantener estos registros de manera que se proteja a las personas de quienes se conserva la informacion. La informacion aqui recopilada es voluntaria, y cualquier informacién proporcionada
se mantendra confidencial, pero el hecho de no proporcionar la informacion solicitada puede retrasar la ejecucion de cualquier posible violacion de las normas laborales federales, en caso de
que la informacion hubiera identificado alguna. Los comentarios sobre esta declaracion de la carga de trabajo, o sobre esta recopilacion, deben enviarse a: Director Nacional, Oficina de

De conformidad con el articulo 5 del Codigo de los Estados Unidos (U.S.C.) § 552a(e)(3), esta Declaracion de la Ley de Privacidad sirve para informarle de lo siguiente en relacion con la
recopilacion de la informacion que figura en este formulario.

A. AUTORIDAD: La recopilacion de la informacion solicitada en este formulario esta autorizada por la Ley Davis-Bacon promulgada a través de los Reglamentos del Departamento de Trabajo
bajo el titulo 29 CFR Parte 5

B. PROPOSITO: El propésito principal de solicitar esta informacion es determinar si los salarios pagados por un empleador en un proyecto cubierto por la Ley Davis-Bacon cumplen con las
normas laborales federales.

C.USOS RUTINARIOS: La informacion recopilada garantiza el cumplimiento de las normas laborales federales mediante la grabacion de entrevistas realizadas a trabajadores de la construccion
sobre temas relacionados con los salarios pagados en el proyecto. La informacion es revisada por personal autorizado por el HUD para garantizar el cumplimiento de las normas laborales
federales segun la Ley Davis-Bacon en los proyectos contemplados. En caso de descubrirse infracciones, la informacion recopilada se utiliza para emprender acciones de cumplimiento con el
fin de garantizar que se pague la restitucion a los trabajadores de los proyectos contemplados y que se les paguen los salarios adecuados en virtud de la Ley Davis-Bacon

D. CONSECUENCIAS DE NO PROPORCIONAR INFORMACION: La recopilacion de informacion es voluntaria. Negarse a proporcionar la informacion no afectara su situacion con su empleador
ni con el gobiemo. La negativa a proporcionar la informacion limitara la capacidad del HUD para determinar si se le pagaron los salarios adecuados en virtud de la Ley Davis-Bacon y limitaré Ia
capacidad del HUD para solicitar una restitucion para usted en caso de que se descubra una infraccion

1a. Nombre del Proyecto [2a. Nombre del empleado

1b. NUmero del Proyecto [2b. Numero de teléfono del empleado (incluso prefijo local)

1c. Contratista o subcontratista (Patron) 2c. Direccién residencial del empleado y cédigo postal

2d. ¢ Verificacion de identificacion?

Si No

3a. ¢ Cuanto tiempo 3b. ¢ Ultimo dia en este 3c. ¢No. de horas | 4a. ;Salario por hora? 4b. ;Beneficios complementarios? 4c. ;Talonario de
en este trabajo? trabajo antes de hoy? en su ultimo dia en| paga?

este trabajo? Vacaciones  Si No Si No

Médicos Si
Pensién S

No

i
i No

. Clasificacion(es) de su trabajo(s) (enumere todas) --- continuar en el bloque 18 si es necesario

. Sus deberes --- continuar en el bloque 18 si es necesario

. Herramientas o equipo usado --- continuar en el bloque 18 si es necesario

. ¢ Es aprendiz? Si No [10. ¢ Le pagan al menos tiempo y medio por todas las horas trabajadas superior a 40 horas semanales?
Si No
. ¢Le pagan todas las horas trabajadas? Si No [11. ¢ Alguna vez ha sido amenazado o coercionado a entregar parte de su paga? Si No

12a. Firma del empleado [12b. Fecha

[13. Deberes observados por el entrevistador (Por favor sea especifico.)

14. Comentarios--- continuar en el blogue 18 si es necesario

15a. Nombre del entrevistador (use letra de imprenta) | 15b. Firma del entrevistador 15¢c. Fecha de la entrevista

Xxaminaciéon de Némina

[16. Comentarios --- continuar en el bloque 18 si es necesario

17a. Firma del examinador de némina

Toda publicacion previa queda obsoleta Pagnasdes Torma HUD-T1-SP (127202T)

Form 408.5
Rev 11/2023
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(Name of Signatory Party) (Tite)
o hereby state:
(1) That | pay or supervise the payment of the persons empioyed by
onthe

TContractor or SubconTation,

 that during the payroll period commencing on the
(Buiding or Work)

(b) WHERE FRINGE BENEFITS ARE PAID IN CASH

[ - Each taborer or mechanic sted in the above referenced payroll has been paid,
‘s indicated on the payroll, an amount notless than the sum of the applicable
basic hourly wage rate plus the amount of the required finge benefits as fisted
in the contract, except as noted i secton 4(c) below.

(©) EXCEPTIONS

ExcePTION (cRAFT) ExPLaNATION

o, . and ending the. dayof |
all persons employed on said project have been paid the full weekly wages eamed, that no rebates have
een or wil be made either diectl or indiectl to o on behalfof said

from the full

(Contractor or Subcontractor)

‘weskly wages eamed by any person and that no deductons have been made either directy or indirectly
from the full wages camed by any person, other than pemissible deductions as defined in Reguiations, Part
3(28 CFR Subiitie A), ssued by the Secretary of Labor under the Copeland Act. as amendsd (48 Stat. 548,
53'Stal 108, 72 Stat 967, 76 Stat. 357, 40 U.S.C. § 3145), and described below:

(2) That any payrols otherwise under this contract required to be submitied fo the above period are
correct and complete; that the wage rates for laborers of mechanics contained therein are not less than the
‘applcable wage rates contained in any wage defermination incorporated ino the confract; hat the classfications
setforththerein for each laborer or mechanic conform with the work he performed.

(3) That any apprentices employed in the above period are duly registered in @ bona fid apprenticsship
program registered with a State apprentceship agency recognized by the Bureau of Apprenticeship and
Training, United States Depariment of Labor,or ifno such recognized agency exist in a Siate, are registered
‘with the Bureau of Apprenticeship and Training, United States Department of Labor.

(@ hat
(2) WHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS

o_ in addition to the basic hourly wage rates paid to each laborer or mechanic listed in
e sbove referenced peyol payments of inge seneita s ket m e conrct
o b or i 5 G 0 5propate o3 o e beneh o e mplyecs,
ot a8 o i seston ) siow

TAEADTIE s

TFE WLLFUL FALSFICATION OF ANY OF THE ABOVE STATENENTS WAY SUBJECT TTE CONTRACTOROF
‘SUBCONTRACTOR T0 GIL OR CRIMNAL PROSECLTION. EE SECTION 1001 OF TTLE 15 AND SECTION 3728 OF
THLE 21 OF TiE UNITED STATES CODE-
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Know Your Rights:

Workplace Discrimination is lliegal

The U.5. Equal Employment Opportunity Commission (EEOC) enforces Federal laws that protect you from
discrimination in employment. If you believe you've been discriminated against at work or in applying for

ajob, the EEOC may be able to help.

Who is Protected?

« Employees (current and
former), incucing managers.
‘and temporary employees.

« o appiicants.

« Union members and
applicants for membership

What Types of Employment Discrimination
are lllegal?

Under the EEOC's aws, an employer may not discriminate against
You, regardies ofyour immigration staus, on the bases of:

“Race disclosure of genetic tests,
« Color enetic ervices, or family
«Religion medical history)

« Natonalorigin « Retaliaton for fiing 2

charge, reasonably
opposing disrimination,
or particpating ina
discrimination awsui,

» Sex incuding pregnancy,
childbirth, and related meical
conditions, sexualorientation,

or gender dentity) investigation, or proceedling.
» Age (40 and older) « Interference, coercion, or
« Disablty threats reated o exercising

rights regarcing cisabilty
discrimination or pregnancy
accommodation

« Genericinformation
(including employer requests
for,or purchase, use, or

What Organizations are Covered?

« Mostprivete employers » Educational institutions

«State and loca governments (25 employers)
(as employers) « Unions
* Staffing agencies

What Employment Practices can be Challenged
as Discriminatory?
Allaspects of employment, incuding

« Discharge,frng,or lay-off » Obiaining or disclosing
« Harassment (incuding genetcinformation of

e e
riescpiovan  eperrgor sl
bengorromation et epores

< hesgment ot remonaly
e e et
oo vages i i g
e e o v o
© Faiure to provide investigation or proceeding
reasonable accommodation o e

» Conductthat coerces,

fora disabilty; pregnancy,  * ORI IO

chidbith,or related medical

Coninon o mcertynea T WD e
religious belief, observance e’ 2
g Comeons s o

e ncoungngsomeone cie
< peners o e g
i ranng Gy e
+ Casircron {incucing sccommocarn)
i o pregnancy accommocaton

What can You Do if You Believe Discrimination has Occurred?

Contact the EEOC promptyif you suspect discrimination. Do not delay, because there are strict ime fmits for fing 2 charge of
discrimination (180 or 300 days, depending on where you lve/work). You can reach the EEOC in any of the ollowing ways:

Submit. an inquiry through the EEOC's pubic poral:
b Jicportal ceoc. gou/ P

Call 1-800-655-4000 toll free)
1-500-655-6820 (TTY)
1-844-234-5122 (ASL video phone)

Visit  an EEOC field office (informarion at
wnwsecoc gou/field-office)
EMail infoecoc.

‘Additional information about the EEOC,
including information about filing a charge of
discrimination, is available at wiww.e<oc. gov.
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EMPLOYERS HOLDING FEDERAL CONTRACTS OR SUBCONTRACTS

The Department of Labor's Offceof Federal Contract
‘Compiiance Programs (OFCCP) enforces the nondiscrimination
‘and affmative action commitments of companies doing business.
with the Federal Government.If you are appiying for a job with,
or are an employee of, a company with 2 Federal contract or
subcontract, you are protected under Federallaw from
discrimination on the following bases:

Race, Color, Religion, Sex, Sexual Orientation,
‘Gender Identity, National Origin

xecutive Order 11246, a3 amended, profibits employment
ciscimination by Federal conractors based on ece, color,
region, sex,sexual orientation, gender dentit,ornational
origin,and requires affimative action to ensure equaliy of
opportunity inal aspects of employment..

‘Asking About, Disclosing, or Discussing Pay
‘Exccutive Order 11246, as amended, protects applicants and
employees of Federal contractors from discrimination based on
inquirng about,disclosig, or discussing their compensation or
the compensation of other applicantsor employees.

ity

‘Secton 503 of the Rehabilftation Act of 1973, as amended,
protects qualified individuals with disablites from discrimination
i hiring, promotion, discharge, pay, fringe benefis, job

treining, classification,referral, and other aspects of employment
by Federal contractors. Disabilty discrimination ncludes not
‘making reasonable accommodation to the known physicalor
‘mental limitations of an otherwise qualified indvidual with a
cisabiity who s an appiicat o employee, barring undue:
hardship to the employer Section 503 is0 requies that

Federal contractorstake affymative acton to employ and
‘advance in employment qualiied incividuals with isabilties
a3l levels of employment ncluding the executve level.

Protected Veteran Status

‘The Vietnam Era Veterans' Readjustment Assistance Act of 1974,
‘25 amended, 38 US.C. 4212, prohibits employment discrimination
‘agains, and requires affrmative action t recru, employ,and
‘acvance in employment,disabled veterans, recentl separated
veterans (i, within three years of ischarge o release from
active duty), active duty wartime or campaign badg veterans,
or Armed Forces service medal veterans.

Retaliation

Retaliaion s prohibited against a person who files a complant
of discimination, participates in an OFCCP proceeding, or
othervise opposes discriminaton by Federal contractors
under these Federallaws.

‘Any person who believes a ontractor has violated s
nondiscrimination or ffimarve action obligations under
‘OFCCP's authorities should contact immediately:

“Tne Offceof Feceral Contract Compliance Programs (OFCCP)
US Departmentof Labor

200 Consitution Avenue, NW.

Wastington, DC. 20210

1-800-397-6251 tol-ree)

1fy0u are deat, hard of hearing, or have 2 speech disabifty,please ial
7-1-110 accesstelecommunications relay services OFCCP may aso
be contacted by submittng 2 question oiine to OFCCP's Help Desk
‘at hsps/ofecphelpdsk dolaou/s/, o by aling an OFCCP regonal
o dirict offie lised in most teephone irectories under US.
‘Goverment, Department o Labor and on OFCCP' “Contact Us”
‘webpage at s/ dolgov/agencies/ofecp/contoct.

PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

Race, Color, National Origin, Sex

In 2dditon to the protections of Tite VIl of the Civi Rights Act
of 1964, as amended, Title VI of the v Rights Act o 1964, s
‘amendsd, prohibis discrimination on the basis of race, color
o nationsl origi n programs or acivitiesreceiving Federal
financia asistance. Employment discrimination is covered by
Tite VI i the primary objectiv of the financial ssistance s
provision of employment,or where employment discrimination
‘auses or may cause discrimination in providing services under
such programs. Title X of the Education Amendments of 1972
prohibits employment discrimination on the basis of exin
‘educationsl programs or actites which receve Federal
financial asistance

17you believe you have been discriminated against i 2 program
of any institution which receivs Federal finandal assistance,
You should immedately contact the Federal agency providing
Such assistance.

(revees 5272025
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Conozca sus Derechos:

b dj LaDiscriminacion en el Lugar de Trabajo es llegal
Ty c

La Comision Para la gualdad de Oportunidades en el Empleo (EEOC, por sus siglas en inglés) de los EE. UU.
hace cumplir las leyes federales que lo protegen contra la discriminacion en el empleo. Si cree que ha sido

discriminado(a) en el trabajo o alsolicitar un trabajo, la EEOC puede ayudare.

Quién esta Protegido? £Qué Organizaciones estén Cubiertas?

« Empleados (actualesyanter- + Miembros e SNAIGIOSY 13 mayoriade los « nstitucones educativas
ores) incuyendo gerentesy  Solictantes de membresia  ampleadores privados (oo emplesdores
empleacos temporaes enun sindicato e ooy iocis + St

* Aplicantes de rabajo (como empleadores) » Agencias de empleo

£Qué Tipos de Discri n Laboral son £Qué Practicas Laborales Pueden ser

llegales? iminatorias?

Segin s leyes de a EEOC, un empleador no puede Todos los aspectos del empleo, incuyendo:

discriminaro, ndependiertement e su Stats mgTtoro, = Despidos « Obtencién o divulgacion de

por motios de: « Acoso(inciyendo conducta _ Informacién genéticadelos

“Raz « Tomar represalias por presen-  fisica 0 verbal no deseada)  empleados

« Calor AT U GAFED, OPONETSE 3201 Comratacion opromocion  * Slcitud o divulgacin de

 roan ablementea/a dscriminacén | o0 informacién médica d s
e ot o partciper en una demanda,  * ASE72ONES empleados
Origen naciona investigacion  procedimiento  * Remuneradion (S2arios - ¢ que pocria deslen-

« 500 (induyendo embarazo,  por discriminacion desiguelesocompensacion) TR e P deer
poro,y condiones M . erterencs,comcdno* PR OB A e oot 11 G
relacionadas, orentacion sex-  amenazas relacionadas con  CIONES r&Z0nabIeS PATAUNS  nacio, presentarun cargo 0
ualoidentidad degNero) el cjrcicio e losderechos  USC2pACIad; MDA, pariipar en una investigacion

= Edad (40 afos o ms) relaconados con o disrimi-  Paro 0N mEdE 5 procediminto

« iscapacidod i pordscapacidadola  ICBOCTBEMISIOO ,Contcusconcione, -

 ormacengenétca scmatacinper emiazo - BrOiop e e o
(incuyendo slicitudes el it el fertico e sus derechos por
empleador paraa compre, partede alguin,  dlgen aue
elusoola dwuigacon de » Bencficios ayude oaente 3 otra persona
pruetas genéricas, servicios + Formacién profesional 2 cjercrsus derechos, enrek
genétcos o istoia médico + Gasitcacén acion conla discriminacén por
famiter) - Reterencint discapacidd (incuyendo s

adapraciones) o adaptacones
por embarazo

£Qué Puede Hacer si Cree que ha Ocurrido nacion?

Comuniquese con fa EEOC de inmediato s sospecha discriminacién. No demore, poraue existen limites de fiempo estrictos para
presentar una denuncia por discriminacion (180 o 300 ias,segun el lugar donde viva o trabaje). Puede comunicarse con la EEOC
de cualouiera de Ias siguentes maneras:

Presentar una consulta a través del Portal Piblico de la EEOC:  Visite  una Oficina de Campo de fa EEOC (informacién en

hitps//oublicportal ceoc. qou/Portal/Loain. wunw ecoc gou/field-offe)
Uame  1-800-669-4000 (nimero gratuito) Corre Electrénico: infoecoc.qov EEsE
1-800-669-6820 (TTY) Informacién adicional sobre a EEOC, incluyendo

1-844-234-5122 (Video Teléfono de ASL) informacién sobre como presentar un cargo de

discriminacin, et dsporibke e ik ec0c g0V
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EMPLEADORES QUE TIENEN CONTRATOS O SUBCONTRATOS FEDERALES

La Oficina e Programes de Cumplimiento de Contratos Federales
(OFCCP, por sus sigas en inglés) el Departamento de Trabsjo.
hace cumpirlos compromisos de no discriminacion y accién
afirmativa de as empresas que hacen negocios con el gobiemo.
fegeral. i ests soicitando un trabajo con, &5 un empleado de.
una empresa con un cortrato o subcortato federal, usted esta
protegidofa) por I ey federal contra a discriminacion en las
Siguientes bases:

Raza, Color, Religion, Sexo, Orientacion Sexual,
Identidad de Género, Origen Nacional

L3 Orden Ejecutiva 11246, enmendad, profibe fa discriminacion
Iaboral por parte e los contatistas federales por motivos de
raza,color,rligion, sex0, orentacidn sexua, denticad e género.
 origen nacional, y requiere accion afirmativ para garantizar 2
gualdad de oportunidades en todos s aspectos del empleo.

Preguntar, Divulgar o Discutir Salarios
La Orden Ejecutiva 11246, enmendads, protege a ossolctantes
 empleados e contraistas federales e a discriminacion basada

en preguntar, divulgar o discuti su compensacion o fa compen-
Sacién de otros solctantes o empleados.

Discapacidad

L2 Seccicn 503 del Acta de Rehabiltacion de 1973, segin enmenda-
a, protege aas personax calficacas con discapacidades contrala
discriminacion en a contratacién, promacin, despido, pago, ben-
eficios complementarios, capacitacion labora,dasificacin, referen-
s  otros aspectos del empled por parte e contatistasfederales.
L2 discriminadén por discapacdad incluye no hacer adaptaciones
razonables  las imitaciones fisicas o mentales conocidas de una
persona con una disczpacicad que de otro modo calficaiay que:
s un solcitante o empleado,  menos que haga una dificultad
‘xcesiva para ef empleador. L3 Seccion 503 también requiere que
Ios contratisas federales tomen medicas afrmathas para emplear
 promover a personas calficadas con discapacidades en todos los
iveles de empleo, incuyendo aivel eecutivo.

PROGRAMAS O ACTIVIDADES QUE RECIBEN ASISTENCIA FINANCIERA FEDERA

Raza, Color, Origen Nacional, Sexo

Estatus Protegido Como Veterano

El Acta de Asistencia paraef Reajuste e los Veteranos de [a Erade.
Vietnam de 174, modificada, 38 US.C. 4212, prohibe Ia discrmi-
nacion aboral y requiere accion afrmativa para reclutar, emplear
y avanzar en el empleo 3 veteranos ciscapacitados, veteranos
recientemente separados (es deci, dentro de 0s res 3ios poste-
iores a u separacion o beracn delsenvicio 3cTo),veteranos.
‘en senicio activo en tiempo de guerra o insighia de campafia, o
Veteranos con medalla de servicio de las fuerzas armadas.

Represalias
Se prohiben as represalias conra una persona que presente una
‘que por discriminacion, partcipe n un procedimiento e a
(OFCCP o 52 oponga »a iscriminacén por part de contritas
federals en vitud de etas eyes feceraes.

‘Cualquier person que crea que un contratista ha violado sus
obligaciones de no discriminar 0 accén airmaiva bajo las autor-
‘Gades de la OFCCP debe comunicarse de inmediato con:

L2 Ofiina de Programas e Cumpiimiento de Contratos Federales
(OFCCP),

Departamento de Trabsjo d los EE. LU,

200 Consitution Avenue, NW.

Wastington, DC. 20210

1-800397-6251 (lemaca gratuta).

Sies sordo, tiene problemas de aucicién o tiene una discapaci-
‘dad del habla, marque 7-1-1 para acceder a los servicios de
retransmisién de telecomunicaciones. También se puede contac-
tara la OFCCP enviando una pregunta en linea 2 fa mesa de ayu-
da de la OFCCP en hrips:/ofecphelpdesk.dol.gov/s/,o lamando.
2 una oficna regional o distritl de la OFCCP, que figura en fa
mayoria de los directorios telefonicos bsjo el Departamento de
‘Trabajo de los EE.UU y en a pégina web “Contictenos” de la
‘OFCCP en fips.//uwwn.dol gov/agencies/ofeco/contact.

Personas con Discapacidades

‘Adems de a5 protecciones del Titulo Vil del Act de Derechos Ci-
vies de 1964, segin enmendads, el Titulo VI del Acta de Derechos
Chvles e 1964, segin enmendada, prohibe Ia discriminacin por
‘motivos de razs, color,  origen nacionalen programas 0 activ-
‘Gades que reciben asistenci financiera. Ls discriminacion laboral
ests cublerta por e Titlo VI s el objetivo principal de 2 asistenia
financiera s a provsion de empieo, o cuando la disariminacion
Iaboral cause 0 pueda causar discririnacion en la prestacion de
servidos bajo dichos programas. 1 Titulo X de las Enmiendas de.
Educacion de 1972 prohibe a discriminacion aboral por razon de
520 en programas o actvidades educatias que reciben asstencia
financiera federal

La Seccén 504 del Acta de Rehabilftaciin de 1973, enmendada,
profibe a discriminacin aboral por motvos de discapacidad en
‘cualquir programa o actividad que reciba asstenca inancer
fegeral 5t profibida i discriminacin en odos s aspectos de-
‘empieo contra s personas con discapacidades que, con osinajstes.
razonabies, pueden desempefiar I funciones esenciles el trabalo.

Sicree que hasdo discriminadoa)en un programa de uslquier
insttucién que recioe asitencia fnanciera federal, debe comuricarse:
deinmediato con a agenci federal que brinda cicha asitenc.

(reetisce §272023)
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EMPLOYEE   RIGHTS   UNDER   THE   DAVIS - BACON   ACT            


PREVAILING   WAGES  You   must be paid not less than the wage rate listed   in the Davis - Bacon   Wage Decision  posted   with   this   Notice   for   the   work   you   perform.  


OVERTIME    You must be paid not less than one and one - half times your basic rate of pay for all hours worked  over 40 in a work week. There are few exceptions.  


  ENFORCEMENT    Contract payments can be withheld to ensure workers receive wages and overtime pay due, and  liquidated damages may apply if overtime pay requirements are not met. Davis - Bacon contract  clauses allow contract termination and debarment of contractors from fut ure federal contracts for  up to three years. A contractor who falsifies certified payroll records or induces wage kickbacks  may be subject to civil or criminal prosecution, fines and/or imprisonment.  


  APPRENTICES    Apprentice rates apply only to apprentice s properly registered under approved Federal or State  apprenticeship programs.  


  PROPER   PAY    If you do not receive proper pay, or require further information on the applicable wages, contact  the Contracting Officer listed below:  


  


   or   contact   the   U.S.   Department   of   Labor’s   Wage   and   Hour   Division.  


                  WAGE   AND   HOUR   DIVISION   UNITED   STATES   DEPARTMENT   OF   LABOR     1 - 866 - 487 - 9243   TTY:   1 - 877 - 889 - 5627   www.dol.gov/whd       WH1321   REV   10/17  
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Appendix II to Part 200, Title 2 (up to date as of 12/01/2022)

Contract Provisions for Non-Federal Entity Contracts Under Fe... Appendix IT'to Part 200, Title 2

This content is from the eCFR and is authoritative but unofficial.

Title 2 - Grants and Agreements

Subtitle A - Office of Management and Budget Guidance for Grants and Agreements

Chapter II - Office of Management and Budget Guidance

Part 200 - Uniform Administrative Requirements, Cost Principles, and Audit Requirements for

Federal Awards

Source: 85 FR 49543, Aug. 13, 2020, unless otherwise noted.
Source: 85 FR 49539, Aug. 13, 2020, unless otherwise noted.
Authority: 31 U.S.C. 503

Source: 78 FR 78608, Dec. 26, 2013, unless otherwise noted.

Appendix II to Part 200 - Contract Provisions for Non-Federal Entity Contracts Under Federal
Awards

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made by the non-
Federal entity under the Federal award must contain provisions covering the following, as applicable.

(A) Contracts for more than the simplified acquisition threshold, which is the inflation adjusted amount
determined by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council
(Councils) as authorized by 41 U.S.C. 1908, must address administrative, contractual, or legal remedies in

instances where contractors violate or breach contract terms, and provide for such sanctions and
penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the non-
Federal entity including the manner by which it will be effected and the basis for settlement.

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that
meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 must include the
equal opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246,
“Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as
amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment
Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor.”

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program legislation, all
prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a
provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as
supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with the
statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the
prevailing wages specified in a wage determination made by the Secretary of Labor. In addition,
contractors must be required to pay wages not less than once a week. The non-Federal entity must place
a copy of the current prevailing wage determination issued by the Department of Labor in each
solicitation. The decision to award a contract or subcontract must be conditioned upon the acceptance of
the wage determination. The non-Federal entity must report all suspected or reported violations to the
Federal awarding agency. The contracts must also include a provision for compliance with the Copeland

2 CFR Appendix-II-to-Part-200(D) (enhanced display) pagelof3
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Appendix II to Part 200, Title 2 (up to date as of 12/01/2022)
Contract Provisions for Non-Federal Entity Contracts Under Fe...

(E)

(G)

(H)

2 CFR Appendix-II-to-Part-200(E)

3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by
Loans or Grants from the United States”). The Act provides that each contractor or subrecipient must be
prohibited from inducing, by any means, any person employed in the construction, completion, or repair of
public work, to give up any part of the compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to the Federal awarding agency.

Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all contracts
awarded by the non-Federal entity in excess of $100,000 that involve the employment of mechanics or
laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as supplemented by

be required to compute the wages of every mechanic and laborer on the basis of a standard work week of
40 hours. Work in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all hours worked in
excess of 40 hours in the work week. The requirements of 40 U.S.C. 3704 are applicable to construction
work and provide that no laborer or mechanic must be required to work in surroundings or under working
conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the
purchases of supplies or materials or articles ordinarily available on the open market, or contracts for

transportation or transmission of intelligence.

Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of
“funding agreement” under 37 CFR § 401.2 (a) and the recipient or subrecipient wishes to enter into a
contract with a small business firm or nonprofit organization regarding the substitution of parties,
assignment or performance of experimental, developmental, or research work under that “funding
agreement,” the recipient or subrecipient must comply with the requirements of 37 CFR Part 401, “Rights
to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements,” and any implementing regulations issued by the awarding

agency.

Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387),
as amended - Contracts and subgrants of amounts in excess of $150,000 must contain a provision that
requires the non-Federal award to agree to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act
as amended (33 U.S.C. 1251-1387). Violations must be reported to the Federal awarding agency and the
Regional Office of the Environmental Protection Agency (EPA).

Debarment and Suspension (Executive Orders 12549 and 12689) - A contract award (see 2 CFR 180.220)
must not be made to parties listed on the governmentwide exclusions in the System for Award
Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Executive
Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment
and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, or otherwise
excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority other
than Executive Order 12549.

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors that apply or bid for an award exceeding
$100,000 must file the required certification. Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for influencing or attempting to
influence an officer or employee of any agency, a member of Congress, officer or employee of Congress,

or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any
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Contract Provisions for Non-Federal Entity Contracts Under Fe... 2 CFR Appendix-II-to-Part-200(])

other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds
that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier

to tier up to the non-Federal award.
(J) See§ 200.323.
(K) See § 200.216.
(L) See§200.322.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014, 85 FR 49577, Aug. 13, 2020]
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MEP
National
Network™

FINDING DOMESTIC SUPPLIERS

The MEP National Network (MEPNN) Supplier Scouting leverages the Network’s extensive relationships and knowledge of U.S.
manufacturing capabilities and capacity to identify manufacturers across the country that can meet supply chain needs of
commercial entities and government agencies. To initiate the supplier scouting process, a Supplier Scouting Opportunity Synopsis
Form needs to be completed. The form is used to gather technical and business information and is divided into 4-sections.

» Section 1: General information (email, item and description)

« Section 2: Technical information (type of supplier being sought, reason for scout, mfg process, dimensions, tolerances,
performance specs, required materials, required certifications, regulations and any additional comments)

« Section 3: Business information (business volume, target price, delivery and packaging requirements and any additional
comments)

« Section 4: Additional information (attach drawings, photos, specs, etc.) and a checkbox to notify MEP of outcomes within
30-days of receiving a results report/email

This information is used to develop a clear and concise description that will be shared with MEP Centers in every state and Puerto
Rico. MEP Centers will conduct a search for U.S. manufacturers with the capabilities, capacities and business interest to supply the
item(s). Contact the NIST MEP supplier scouting team for assistance to help you complete the opportunity synopsis and answer
any questions.

MEP Supplier Scouting Matches

A matched manufacturer can be an exact match (i.e.,, makes the exact item being sought) or a partial match. Partial matches fall
into four categories. The manufacturer:

Currently produces the exact item

Has produced the item in the past and could produce it again

Currently produces a similar item

Currently possesses the capability and capacity to produce the item

Possesses relevant capability to allow production of the item with minimal retooling

oo 8 ES

NATIONAL INSTITUTE OF WWW.NIST.GOV/MEP/MEP-NATIONAL-NETWORK
STANDARDS AND TECHNOLOGY 1-800-MEP-4MFG ¢« MFG@NIST.GOV
U.S.DEPARTMENT OF COMMERCE
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MEP Supplier Scouting Process

=) |[le}

Supply Chain Need Identified
MEP Supplier Scouting Opportunity
Synopsis is created with assistance

from NIST MEP.

NIST MEP Prepares Report
Prepares scouting results report and
will request submitter to follow-up

with NIST MEP.

MEP
National
Network”

scouting@nist.gov

30-45 days for results (P

NIST MEP Distributes
MEP Centers conduct a nationwide
search for U.S. manufacturers,
typically 30 days.

Aggregate Results

NIST MEP will gather, analyze and
aggregate MEP Center submissions.

The MEP National Network is Uniquely Positioned to Assist You

At the end of the supplier scouting period, NIST MEP will provide the requesting organization a report of the results. The report
provides relevant business information for exact and partial matches as well as contact information for MEP Center staff who can
connect you with manufacturers of interest. The report also includes recommendations and next steps.

For MEP supplier scouting needs that are limited to state-based identification of potential manufacturers within an individual state, versus on a national scale, please contact the
local MEP Center for that state.

NIST MEP makes no claim that the report represents all capabilities in the U.S. to produce an item. The organization requesting this information will need to vet the identified
manufacturers to determine whether they are a good fit to meet the supply need. In most cases, MEP Center staff has established business relationships with the identified
manufacturers. Contacting the MEP Center staff who submit the matches is highly encouraged and can be beneficial in facilitating interactions.

About MEP Supplier Scouting Contact Us:
For over a decade, MEP supplier scouting has been identifying and Q 100 Bureau Drive
connecting U.S. manufacturers with government and commercial Gaithersburg, MD

supply chain needs. MEP supplier scouting ensures our national )
health and safety, strengthens domestic supply chains, and develops \ (800) MEP-4MFG
\}

resiliency for small and medium manufacturers.

g scouting@nist.gov

NATIONAL INSTITUTE OF WWW.NIST.GOV/MEP/MEP-NATIONAL-NETWORK
STANDARDS AND TECHNOLOGY 1-800-MEP-4MFG « MFG@NIST.GOV
U.S.DEPARTMENT OF COMMERCE
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OFFICE OF COMMUNITY PLANNING

AND DEVELOPMENT

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, DC 20410-7000

Special Attention of:

All CPD Division Directors

HUD Field Offices

HUD Regional Offices

All CDBG Grantees

All CoC Grantees

All HOME Participating Jurisdictions
All HTF Grantees

All ESG Grantees

All HOPWA Grantees

NOTICE: CPD-25-01

Issued: January 13, 2025
Supersedes: CPD-2023-12

Expires: This Notice remains in effect until
amended, superseded, or rescinded.

Cross Reference:
Sections 70901-52 of Pub. L. No. 117-58

Subject: CPD Implementation Guidance for the Build America, Buy America Act’s Buy America

Preference.

Overview

This updated Community Planning and Development (CPD) Notice supersedes CPD Notice

2023-12 to provide clarified implementation guidance for the “Buy America Preference” (BAP)
imposed by the Build America, Buy America Act (BABA) enacted under Division G, Title IX of

the Infrastructure Investment and Jobs Act (I1JA, Pub. L. No. 117-58) signed into law on November

15, 2021. It describes how grantees can use covered CPD program funds for public infrastructure

projects to bolster America’s industrial base, protect national security, and support high-paying jobs.

The refreshing of this Notice is intended to provide greater clarity to grantees

implementing BABA. Specifically, the Notice clarifies how the BAP applies to public infrastructure

for housing projects. Projects with one- to four-units should be classified as private and not subject
to BABA. Housing projects with five or more units should be considered as public infrastructure
subject to BABA unless another BABA waiver or exemption applies. In addition, the Notice
includes a reclassification of HOME-ARP to CPD programs not covered by the BAP, clarification
on determining a project scope, BAP applicability to program income, additional recordkeeping
considerations, guidance on using HUD’s online project-specific waiver application website, and
new resources to assist with compliance and determining when a project-specific waiver is

appropriate.

This Notice also highlights issues that grantees will want to consider when preparing for

1





HUD’s full implementation of the BAP in FY2025, as described in “Public Interest Phased
Implementation Waiver for FY 2022 and 2023 of Build America, Buy America Provisions as
Applied to Recipients of HUD Federal Financial Assistance” (88 Fed. Reg. 17001, effective March
15, 2023 (“Phased Implementation Waiver”), which establishes BAP implementation points
according to a schedule across HUD programs.

More in-depth technical assistance related to both BABA compliance and best practices is
available on the HUD Exchange and hud.gov websites. HUD also encourages grantees to contact
their assigned local field offices to discuss issues and concerns within the regulatory framework.
This Notice uses the term “grantee” generically to also include HOME participating jurisdictions.
The guidance provided in this Notice is subject to change if the Office of Management and Budget
(OMB) updates guidance on the application of BABA for Federal financial assistance (FFA)
programs for infrastructure.
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OVBIVIBW. ...tttk b bbbkt b bbb b bbbt b bt b et bbbt b bt b ettt b e et ens 1
I The Build America, Buy America ACt (BABA) ..ot 3
A. Federal Government-wide Guidance on BABA ...t 3
B. HUD Actions and Guidance on BABA ..o 4
. DETINITIONS ...ttt bbb bbbt bbbt 4
1. Applicability of the BAP to CPD Programs and ProJECES .........ccuvrirereiererine e 9
IV.  CPD Programs and Funding Not Covered by the BAP ... 10
V. HUD’s General Waivers Applicable to Covered CPD Programs...........ccccoeerererenenieneennns 11
VI. Understanding HUD’s Public Interest Phased Implementation General Waiver .................. 13
VII.  Applying the BAP and HUD General Waivers to Covered CPD Programs ..........c.cc.cceveee.. 15
VIII. Federal Government-wide Guidance on Project-/Product-Specific Waivers........................ 18
A Waivers for Infrastructure Projects Funded by Multiple Federal Agencies............. 18
IX.  Applying for a HUD SPeCifiC WAIVEN ..........cccoiiiiiiiiirieiiee et 19
X. Documentation of Compliance With the BAP ..o 20
X1 Subrecipient Compliance with BABA REQUIFEMENTS.........ccereririeiririeeririeenesiee s, 22
X1 Contact INFOrMELION .......oveieiiiee ettt 22
Appendix 1 - Frequently ASked QUESLIONS ..........ccoveiiieiiireirerie e 23
Appendix 2 - Optional Buy America Preference Applicability Checklist ...........cccooivininniiienne, 25
Appendix 3 - Optional Buy America Preference Certification............ccocoeevverniereieneneie e 30





. The Build America, Buy America Act (BABA)

The Build America, Buy America Act (BABA) was signed into law by President Biden on
November 15, 2021, as part of the Infrastructure Investment and Jobs Act (I1JA) as Sections 70901-
52 of Pub. L. No. 117-58. In addition to providing funding for roads, bridges, rails, and high-speed
internet access, it created an incentive to increase domestic manufacturing across the country
through the inclusion of BABA’s “Buy America Preference” (BAP). In general, the BAP requires
that all iron, steel, manufactured products, and construction materials used in public infrastructure
projects funded with Federal financial assistance (FFA), as outlined in Section 70914(a) of BABA,
must be produced in the United States. The intent of the BAP is to stimulate private-sector
investments in domestic manufacturing, bolster critical supply chains, and support the creation of
well-paying jobs for people in the United States. The preference is also intended to bolster
American firms’ ability to compete and lead globally for years to come by requiring entities that
receive Federal infrastructure funds to use American materials and products.

The BAP applies to all spending on public infrastructure projects by Federal agencies,
including HUD. In BABA, and for purposes of this Notice, the Federal infrastructure spending with
a BAP is referred to as “Federal financial assistance” or “FFA.” Under Section 70912(7), FFA for
public infrastructure "projects” includes the “construction, alteration, maintenance, or repair of
infrastructure in the United States”. Under Section 70914(a), the use of American iron and steel,
construction materials, and manufactured products generally applies to funding from CPD programs
for public infrastructure projects. However, the BAP does not apply to “pre and post disaster or
emergency response expenditures” under Section 70912(4)(B). A list of CPD disaster or emergency
funding meeting these criteria can be found in Section IV.

Effective May 14, 2022, the BAP applies to infrastructure spending unless an agency issues
a waiver in three limited situations: 1) when applying the domestic content procurement preference
would be inconsistent with the public interest, 2) when types of iron, steel, manufactured products
or construction materials are not produced in the United States in sufficient and reasonably available
quantities or of a satisfactory quality, or 3) where the inclusion of those products and materials will
increase the cost of the overall project by more than 25 percent. Before issuing a waiver, HUD,
must make a detailed written explanation for the proposed determination to issue the waiver
publicly available and provide a period of not less than 15 days for public comment on the proposed
waiver. Additional details on waivers can be found in Sections VI1II and IX of this Notice.

A. Federal Government-wide Guidance on BABA

As a part of the Federal government’s support of domestic production and manufacturing
through infrastructure investments, OMB and HUD have taken several steps to implement the BAP
by providing guidance and issuing HUD general waivers.

On August 23, 2023, OMB issued final rules for 2 CFR Parts 184 and 200 and provided
further guidance on implementing the statutory requirements and improving FFA management and
transparency (88 Fed. Reg. 57750, effective October 23, 2023). These government-wide regulations
apply to HUD programs and provide direction on implementing a BAP waiver process. The new
and revised regulations also provide additional guidance on construction material standards, the cost





components of manufactured products, and their definitions.

On October 25, 2023, OMB issued guidance to all Federal agencies on how to implement
BABA consistently across the government. The “Implementation Guidance on Application of Buy
America Preference in Federal Financial Assistance Programs for Infrastructure” (M-24-02) (OMB
Guidance) directs Federal agencies, including HUD, on how to apply the BAP and provides an
overview of the BAP waiver requirements. OMB may also issue additional or updated guidance in
the future, and HUD will update its guidance as necessary.

B. HUD Actions and Guidance on BABA

BABA is a new and complex statute that became effective in 2022. As such, establishing
governmentwide guidance on these new statutory requirements has been an iterative process. Since
the passage of BABA, HUD has worked diligently to implement the BAP for all HUD programs.
Before the law became effective on May 14, 2022, HUD established a Department-wide BABA
leadership committee. On June 1, 2022, HUD issued a Request for Information (RFI) to collect
public comments on potential BABA implications for HUD grantees (87 FR 33193). To ease the
transition in complying with the BAP, HUD proposed and received several general applicability
waivers for covered FFA, which includes CPD programs. These waivers and other BABA
information are available on HUD’s website at https://www.hud.gov/baba. Further details on these
waivers and their application to CPD programs are provided in Section V of this Notice.

CPD has taken several actions to notify and communicate with stakeholders and grantees on
BABA requirements and their impact on CPD programs. Since Fiscal Year (FY) 2022, all grant
transmittal letters and notices of funding opportunities (NOFOs) have included a reference to the
BAP under BABA. For the FY2023 and FY2024 funding allocations, all CPD grant agreements
with covered FFA included a clause to require that the grantee must comply with BABA, as
applicable, which will remain in place for future allocations. Throughout 2023 and 2024, CPD has
held BABA information sessions for CPD grantees and operates a dedicated email box at
CPDBABA@hud.gov to answer questions from individual grantees and stakeholders. In October
2023, CPD established a HUD Exchange page (hudexchange.info/programs/baba/) as a central
resource for grantees. CPD has developed technical assistance products, including quick guides,
webinars, and frequently asked questions (FAQS), that are available to CPD grantees on this site.

1. Definitions

CPD has aligned its definitions regarding policy interpretations of BABA with regulations at
2 CFR part 184 and Appendix 1 of OMB guidance M-24-02 as stated below.

1. Build America, Buy America Act is defined in 2 CFR § 184.3 and means division G, title
IX, subtitle A, parts I-I1, sections 70901 through 70927 of the Infrastructure Investment and
Jobs Act (Pub. L. No. 117-58).

2. Buy America Preference is defined in 2 CFR § 184.3 and means the “domestic content
procurement preference” set forth in section 70914 of BABA, which requires the head of
each Federal agency to ensure that none of the funds made available for a Federal award for
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an infrastructure project may be obligated unless all of the iron, steel, manufactured
products, and construction materials incorporated into the project are produced in the United
States.

3. Categorization of Articles. The term *“categorization of articles” refers to the requirement
that articles, materials, and supplies should only be classified into one of the following
categories:

I. Iron or steel products;

i. Manufactured products;

iii. Construction materials; or

iv. Section 70917(c) materials.

Each article, material, or supply should be classified in only one of the categories listed
above. In some cases, an article, material, or supply may not fall under any of the categories
listed in this paragraph. The classification of an article, material, or supply as falling into one
of the categories listed in this paragraph must be made based on its status at the time it is
brought to the work site for incorporation into an infrastructure project. In general, the work
site is the location of the infrastructure project at which the iron, steel, manufactured
products, and construction materials will be incorporated.

4. Component is defined in 2 CFR § 184.3 and means an article, material, or supply, whether
manufactured or unmanufactured, incorporated directly into: a manufactured product; or,
where applicable, an iron or steel product.

5. Construction Materials is defined in 2 CFR § 184.3 and means articles, materials, or
supplies that consist of only one of the items listed in paragraph (1) of this definition,
except as provided in paragraph (2) of this definition. To the extent one of the items listed
in paragraph (1) contains as inputs other items listed in paragraph (1), it is nonetheless a
construction material.

(1) The listed items are:
i.  Non-ferrous metals;
ii.  Plastic and polymer-based products (including polyvinylchloride, composite
building materials, and polymers used in fiber optic cables);
ii.  Glass (including optic glass);
iv.  Fiber optic cable (including drop cable);
v.  Optical fiber;

vi.  Lumber;
vii.  Engineered wood, and
viii.  Drywall.

(2) Minor additions of articles, materials, supplies or binding agents to a
construction material do not change the categorization of the construction material.

6. Covered Materials includes the following when used in connection with an Infrastructure
Project:
(A) all iron and steel;






10.

11.

12.

13.

(B) all Manufactured Products; and
(C) all Construction Materials.

Covered CPD Programs. The term “covered CPD programs” means any Federal financial
assistance administered by CPD that is used for public infrastructure projects, excepting
expenditures related to pre and post disaster or emergency response.

Grantee. The term “grantee,” as defined at 24 CFR 5.100, means the person or legal entity
to which a grant is awarded and that is accountable for the use of the funds provided.

Federal Financial Assistance (FFA) has the meaning given to the term in 2 CFR 200.1 (or
successor regulations) and includes all expenditures by a Federal agency to a Non-
Federal Entity for an Infrastructure Project, except that it does not include:

(A) expenditures for assistance authorized under section 402, 403, 404, 406, 408, or 502
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C.
5170a, 5170b, 5170c, 5172, 5174, or 5192) relating to a major disaster or emergency
declared by the President under section 401 or 501, respectively, of such Act (42 U.S.C.
5170, 5191); or

(B) pre and post disaster or emergency response expenditures.

Infrastructure as described in 2 CFR 184.4(c), encompasses public infrastructure projects in
the United States, which includes, at a minimum: the structures, facilities, and equipment for
roads, highways, and bridges; public transportation; dams, ports, harbors, and other
maritime facilities; intercity passenger and freight railroads; freight and intermodal facilities;
airports; water systems, including drinking water and wastewater systems; electrical
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real
property; and structures, facilities, and equipment that generate, transport, and distribute
energy including electric vehicle (EV) charging. See also 2 CFR 184.4(d).

Infrastructure Project The term “infrastructure project” is defined in 2 CFR 184.3 and means
any activity related to the construction, alteration, maintenance, or repair of public
infrastructure in the United States regardless of whether infrastructure is the primary
purpose of the project. See also 2 CFR 184.4(c) and (d).

Iron and Steel Products The term “iron and steel products” is defined in 2 CFR 184.3 and
means articles, materials, or supplies that consists wholly or predominantly of iron or steel,
or a combination of both.

Predominantly of iron or steel or a combination of both is defined in 2 CFR 184.3 and
means that the cost of the iron and steel content exceeds 50 percent of the total cost of all its
components. The cost of iron and steel is the cost of the iron or steel mill products (such as
bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the manufacture of the
product and a good faith estimate of the cost of iron or steel components.
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15.

16.

17.

18.

19.

20.

Made in America Office. The term “Made in America Office” or “MIAO” means the office
at the Office of Management and Budget, established by section 70923 of BABA, that is
charged with implementing the BAP and establishing the procedures to review waiver
requests.

Manufactured Products is defined in 2 CFR 184.3 and means:

(1) Articles, materials, or supplies that have been:
(i) Processed into a specific form and shape; or
(if) Combined with other articles, materials, or supplies to create a product
with different properties than the individual articles, materials, or supplies.

(2) If an item is classified as an iron or steel product, a construction material, or a
section 70917(c) material under 2 CFR 184.4(e) and the definitions set forth in
this section, then it is not a manufactured product. However, an article, material,
or supply classified as a manufactured product under 2 CFR 184.4(e) and
paragraph (1) of this definition may include components that are construction
materials, iron or steel products, or section 70917(c) materials.

Manufacturer is defined in 2 CFR 184.3 and means the entity that performs the final
manufacturing process that produces a manufactured product.

Non-Federal Entity means a State, local government, Indian tribe, Institution of Higher
Education (IHE), or nonprofit organization that carries out a Federal award as a recipient or
subrecipient., as provided in 2 CFR 200.1.

Not Listed Construction Materials The term “not listed construction materials” refers to the
category of construction materials that are subject to the BAP, but not included in HUD’s
specifically listed construction materials, as defined in the Phased Implementation Waiver.
This includes:
i. plastic and polymer-based products other than composite building materials
or plastic and polymer-based pipe or tube;
ii. glass (including optic glass); and
iii. drywall.

Obligate means an action taken by HUD that creates a legal liability of the government for
the payment of goods and services ordered or received or that administratively recognizes a
legal duty on the part of the Agency that could mature into a legal liability by virtue of
actions outside of HUD’s control. The milestone in the federal assistance award process
that establishes the obligation date varies for each program, but for many CPD programs the
obligation date occurs upon HUD’s execution of the grant agreement.

OMB Guidance . The term “OMB guidance” refers to 2 CFR Part 184, the "Implementation
Guidance on Application of Buy America Preference in Federal Financial Assistance
Programs for Infrastructure” (M-24-02), issued October 25, 2023, by the Office of
Management and Budget, and any subsequent guidance to rescind or replace M-24-02. This




https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf

https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf

https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf



21.

22.

23.

24.

guidance is applicable to the heads of all Federal agencies for the implementation of
BABA'’s Buy America Preference.

Pre and Post Disaster or Emergency Response Expenditures. The term “pre and post
disaster or emergency response expenditures” means Federal funding authorized under
section 402, 403, 404, 406, 408, or 502 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (Stafford Act) relating to a major disaster or emergency declared
by the President under section 401 or 501, respectively. The BAP does not apply to pre- and
post-disaster or emergency response expenditures authorized by statutes other than the
Stafford Act and made in anticipation of or in response to an event that qualifies as an
emergency or major disaster within the meaning of the Stafford Act.

Produced in the United States is defined in 2 CFR 184.3 and means:

I. Inthe case of iron or steel products, all manufacturing processes, from the
initial melting stage through the application of coatings, occurred in the
United States.

ii. In the case of manufactured products:

1. The product was manufactured in the United States; and

2. The cost of components of the manufactured product that are mined,
produced, or manufactured in the United States is greater than 55
percent of the total cost of all components of the manufactured
product, unless another standard that meets or exceeds this standard
has been established under applicable law or regulation for
determining the minimum amount of domestic content of the
manufactured product. See 2 CFR 184.2(a). The costs of
components of a manufactured product are determined according
to 2 CFR 184.5.

iii.  In the case of construction materials, all manufacturing processes for the
construction material occurred in the United States. See 2 CFR 184.6 for
more information on the meaning of “all manufacturing processes” for
specific construction materials.

Section 70917(c) Materials. The term “section 70917(c) materials™ is defined in 2 CFR
184.3 and means cement and cementitious materials; aggregates such as stone, sand, or
gravel, or aggregate binding agents or additives.

The Federal Register Notice implementing new BABA regulations at 2 CFR 184 (88 FR
57787) clarifies that all categorizations of Covered Materials should be made based on the
status of the material when it arrives at the work site. Section 70917(c) materials that are
used at the work site, such as wet concrete or hot asphalt, are not subject to the BAP.
However, Section 70917(c) materials may be components of manufactured products if, for
example, they are used to produce precast concrete products before being transported to the
work site.

Specifically listed construction materials. The term “specifically listed construction
materials” for HUD programs includes:






non-ferrous metals;

lumber;

composite building materials; and
plastic and polymer-based pipe and tube.

cooe

I11.  Applicability of the BAP to CPD Programs and Projects

The BAP applies to the purchase of iron, steel, manufactured products, and construction
materials for Covered CPD Programs when funds are used for the construction, alteration,
maintenance, or repair of public infrastructure, as defined by BABA. This list of Covered CPD
Programs is subject to change if there are any changes to the eligible uses of funds or the
establishment of new programs that fund public infrastructure projects and are covered by BABA.
Covered CPD Programs currently include:

Community Development Block Grant Formula Programs (CDBG)

Section 108 Loan Guarantee

HOME Investment Partnerships Program (HOME)

Housing Trust Fund (HTF)

Recovery Housing Program (RHP)

Emergency Solutions Grants (ESG)

Continuum of Care (CoC)

e Housing Opportunities for Persons With AIDS (HOPWA)

Self-Help Homeownership Opportunity Program (SHOP)

Special NOFA for unsheltered and rural homeless

Veterans Housing Rehabilitation and Modification Program (VHRMP)
Community Project Funding (CPF)/Economic Development Initiatives (EDI)
Section 4 Capacity Building

Rural Capacity Building

Pathways to Removing Obstacles to Housing (PRO Housing)

Preservation and Reinvestment Initiative for Community Enhancement (PRICE)
Continuum of Care Builds Notice of Funding Opportunity (CoCBuilds NOFO)

BABA applies to any project that involves the construction, alteration, maintenance, or
repair of public infrastructure, regardless of whether infrastructure is the primary purpose of the
project. Since the term “infrastructure” includes the structures, facilities, and equipment for
“buildings and real property”, the BAP generally applies to Covered CPD Program funds provided
for housing projects. OMB acknowledged at 2 CFR 184.4(d) that some projects may be “private”
in nature and are not considered public infrastructure subject to BABA. An example OMB
provided in M-24-02 is a project consisting solely of the purchase, construction, or improvement of
a private single-family home for personal use.

Through this notice, CPD provides further clarification on when grantees should apply
BABA'’s requirements to housing projects as described in M-24-02.
1. Housing projects with one to four units are considered “private,” consistent with HUD’s
definition of single-family housing. Housing projects with one to four units, including





onsite utilities and related activities are therefore not considered public infrastructure
and are not subject to the BAP.

2. Housing projects with five or more units are considered public infrastructure. Housing
projects with five or more units are therefore subject to the BAP unless another BABA
waiver or exemption applies.

Covered Materials incorporated into the public infrastructure project are subject to the BAP,
regardless of the specific project costs for which Covered CPD Program funds are expended. To
determine the scope of an individual public infrastructure project for BABA purposes, grantees
should use the definition of a project as determined by the Covered CPD Program in question. For
example, 24 CFR 92.2 defines a HOME project as “a site or sites together with any building
(including a manufactured housing unit) or buildings located on the site(s) that are under common
ownership, management, and financing and are to be assisted with HOME funds as a single
undertakiqg under this part. The project includes all the activities associated with the site and
building.”

Where no program-specific definition of a project exists, grantees should use the definition
of a “project” at 24 CFR 58 to assist with determining project scope: “an activity or group of
integrally related activities designed by the recipient to accomplish, in whole or in part, a specific
objective.” Grantees cannot split an infrastructure project to avoid application of the BAP to the
project, such as by dividing procurements, subgrants, cooperative agreements, etc., into separate and
smaller awards or contracts, particularly where the procurements, subgrants, cooperative
agreements, etc., are integrally and proximately related to the whole.

IV.  CPD Programs and Funding Not Covered by the BAP

The BAP does not apply to Federal funds for “pre and post disaster or emergency response.”
The following list of CPD funds are administered for disaster or emergency-related purposes and
therefore the BAP does not apply to them.

e Community Development Block Grant — Disaster Recovery Funds (CDBG-DR)

e Community Development Block Grant — Mitigation (CDBG-MIT)

e Community Development Block Grant — National Disaster Resilience Competition (CDBG-
NDR)

e Community Development Block Grant CARES Act (CDBG-CV)

e HOME Investment Partnerships American Rescue Plan Program (HOME-ARP)

¢ Housing Opportunities for Persons With AIDS CARES Act (HOPWA-CV)

e Emergency Solutions Grants CARES Act (ESG-CV)

e Rapid Unsheltered Survivor Housing (RUSH)

In addition to the funding sources listed above, the BAP does not apply to projects funded
solely with program income generated through any Covered CPD Program. Program income is not
considered FFA.

1 See also 24 CFR 93.2 for HTF, 24 CFR 578.3 for CoC, etc.
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BABA does not apply to projects that do not include any construction, alteration,
maintenance, or repair of public infrastructure. Equipment, tools, and supplies that are brought to a
construction site and removed upon completion of the project or furnishings used within the
finished project that are not permanently affixed to the public infrastructure project are not covered
by the BAP.

V. HUD’s General Waivers Applicable to Covered CPD Programs

BABA requirements may be waived by HUD and OMB when applying the BAP would be
inconsistent with the public interest, when Covered Materials are not reasonably available in
sufficient quantities or quality, or if the inclusion of Covered Materials produced in the United
States will increase the overall project by more than 25 percent. The term “general applicability
waiver” refers to waivers that have broad applicability across multiple HUD programs. The general
applicability waivers for HUD FFA that are currently in effect for all Covered CPD Programs as of
publication of this Notice are listed below.

General public interest waivers may be applied to all or a portion of a project without prior
approval from HUD when a project meets the conditions established by the waiver. Grantees
should maintain documentation demonstrating that the project meets the conditions of each general
waiver applied to the project. HUD is responsible for processing and reviewing all waivers, which
may only apply prospectively to future expenditures incurred after the effective date of the final
waiver. The table below is current as of the publication of this Notice. Details of all proposed and
approved waivers can be found at HUD’s website at https://www.hud.gov/baba.

General Purpose Effective Dates
Waiver Type

HUD issued a public interest waiver, The public interest waiver was
“Public Interest Phased Implementation | issued in March 2023 and
Waiver for FY 2022 and 2023 of Build established a phased

America, Buy America Provisions as implementation schedule for the
Public Interest | Applied to Recipients of HUD Federal application of the BAP to HUD
Phased Financial Assistance” to allow for programs through FY2025. The
Implementation | orderly implementation of the BAP BAP has been in effect since

across HUD programs. The Phased November 15, 2022, for the use of

Implementation Waiver establishes a iron and steel for infrastructure

schedule for the phased implementation | projects funded with newly
of the BAP across CPD programs and obligated FFA through the CDBG
infrastructure materials. program.

HUD issued a public interest waiver for | The public interest waiver for
exigent circumstances, “Public Interest | exigent circumstances is effective
Waiver of Build America, Buy America | from November 23, 2022, until
Provisions for Exigent Circumstances as | November 23, 2027, or such
Applied to Certain Recipients of HUD shorter time as HUD may
Exigent Federal Financial Assistance”. This announce via Notice.
Circumstances | waiver applies when there is an urgent
need by a CPD grantee to immediately

11



https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf



General
Waiver Type

Purpose

Effective Dates

complete an infrastructure project
because of a threat to life, safety, or
property of residents and the
community.

De Minimis and
Small Grants

HUD issued a public interest titled
“Public Interest De Minimis and Small
Grants Waiver of Build America, Buy
America Provisions as Applied to
Certain Recipients of HUD Federal
Financial Assistance”. This waives the
BAP for all infrastructure projects
whose total cost (from all funding
sources) is equal to or less than the
simplified acquisition threshold at 2
CFR 200.1, which is currently $250,000.

This Notice also waives the application
of the BAP for a de minimis portion of
an infrastructure project, meaning a
cumulative total of no more than five
percent of the total cost of the iron, steel,
manufactured products, and construction
materials used in and incorporated into
the infrastructure project, up to a
maximum of $1 million.

The public interest de minimis, and
small grants waiver is effective
from November 23, 2022, until on
November 23, 2027, or such
shorter time as HUD may
announce via Notice.

Tribal
Recipients
Waiver

HUD issued a public interest waiver, “
Extension of Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Tribal Recipients of HUD Federal
Financial Assistance” for the BAP as it
applies to Tribal recipients.

The waiver of the BAP as it
applies to Tribal recipients was
effective for FFA obligated by
HUD from May 23, 2023, until
September 30, 2024.

Pacific Island
Territory
Waiver

HUD issued a “Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Pacific Island Territory Recipients of
HUD Federal Financial Assistance:
Final Notice” which waives the BAP
for any FFA used for infrastructure
projects in the Commonwealth of the
Northern Mariana Islands, Guam, and
American Samoa.

The waiver is effective from
November 15, 2023, until
February 15, 2025.
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https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf



VI.  Understanding HUD’s Public Interest Phased Implementation General Waiver

Under Section 70914(a), the BAP was required to be in effect for all FFA for public
infrastructure projects no later than 180 days after it was signed into law. Thus, starting May 14,
2022, all new awards of covered FFA for infrastructure projects obligated by HUD would have
been required to comply with the BAP. Due to the short implementation period of 180 days, and to
allow for the domestic industry and FFA recipients to have the time and notice necessary to
implement BABA efficiently and effectively, HUD issued a Phased Implementation Waiver. This
waiver enabled HUD to implement the BAP in an incremental process, resulting in full compliance
with the BAP for all HUD obligations in FY 2025.

Covered CPD Programs began applying the BAP to public infrastructure projects beginning
with CDBG funds obligated by HUD on and after November 15, 2022. The table below outlines
the timeline for applicability of the BAP to each classification of Covered Materials incorporated
into public infrastructure projects undertaken with Covered CPD Program funds. The columns
identify categories of Covered Materials subject to the BAP and the rows identify covered HUD
FFA, some of which are Covered CPD Programs and some of which are FFA from other HUD
offices that may contribute funding to CPD-funded projects. Note that HUD’s Phased
Implementation Waiver divides the statutorily defined category of construction materials into two
separate buckets for purposes of applying the BAP. See definitions of specifically listed and not
listed construction materials in Section I1.

To use the table, find the program(s) that funds the project under consideration, then identify
which Covered Materials will be used in the project. The cell in the table where the applicable row
and column intersect indicates the date on which the BAP will begin applying to each classification
of Covered Materials used in the project. It is important to note that the date of obligation is
typically the date on which HUD executed the legal instrument creating the relationship between
HUD and the grantee for an award of FFA, commonly the date the grant agreement is signed by
HUD. The date on which the grantee commits funds to a project or awards funds to a subrecipient
does not impact applicability of the BAP.

For example, a grantee uses FY24 CDBG funding to build a new senior center and the HUD
grant agreement was signed by the CPD Director on September 15, 2024. The grantee would use
the phased implementation table to determine that:

e Since the funds were from FY 24 appropriations and HUD executed the grant agreement
after November 15, 2022, the BAP applies to all iron or steel materials and any
specifically listed construction materials incorporated into the public infrastructure
project; and

e Any not listed construction materials and manufactured products incorporated into the
project are not subject to the BAP.

e However, if the grantee were to add funds from an FY25 CDBG grant in the future, then
the BAP would apply to all Covered Materials used in the public infrastructure project.

A public infrastructure project may use funding from multiple Covered CPD Programs that
impose the BAP to Covered Materials at different points in time. In that case, the procurement of
Covered Materials for the project must comply with the program that applies the BAP most broadly.
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For example, a public infrastructure project uses FY23 CDBG funding and FY24 HOME
funding in the construction of a new multifamily housing development with 12 total units. HUD
executed the CDBG grant agreement on September 15, 2023, and HUD executed the HOME grant
agreement on September 12, 2024. The phased implementation table is used to determine that:

e HUD executed the CDBG grant agreement after November 15, 2022, but prior to FY24
appropriations. The BAP would apply to iron and steel products incorporated in the
public infrastructure project.

e HUD executed the HOME grant agreement after August 23, 2024. The BAP would
apply to iron and steel products, construction materials, and manufactured products (all
Covered Materials) incorporated into the public infrastructure project.

e In this case, the HOME requirements are broader. Therefore, the procurement of all iron
and steel products, construction materials, and manufactured products incorporated in
the public infrastructure project must comply with the BAP.

Grantees who are considering adding Covered CPD Program funds for construction,

maintenance, alteration, or repair of an infrastructure project that was not previously subject to
BABA should contact their local CPD Field Office for technical assistance.
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BAP will apply to... Iron and Construction Construction Manufactured
Steel Materials — Materials — Products
Specifically Listed Not Listed
CDBG Formula Grants | All funds As of the date HUD | As of the date HUD As of the date
obligated on | obligates new FFA obligates new FFA HUD obligates
or after from Fiscal Year from Fiscal Year 2025 | new FFA from
November 2024 appropriations | appropriations Fiscal Year
15, 2022 2025
appropriations
Choice Neighborhood, New FFA New FFA obligated New FFA obligated New FFA
Lead Hazard obligated by | by HUD on or after by HUD on or after obligated by
Reduction, and Healthy | HUDonor | August23, 2024 August 23, 2024 HUD on or
Homes Production after after August
Grants February 23,2024
22,2023
Recovery Housing New FFA As of the date HUD | As of the date HUD As of the date
Program (RHP) Grants | obligated by | obligates new FFA obligates new FFA HUD obligates
HUD onor | from Fiscal Year from Fiscal Year 2025 | new FFA from
after August | 2024 appropriations | appropriations Fiscal Year
23,2023 2025
appropriations
All other HUD FFA New FFA New FFA obligated New FFA obligated New FFA
except HOME, Housing | obligated by | by HUD on or after by HUD on or after obligated by
Trust Fund, and Public | HUDonor | August 23, 2024 August 23, 2024 HUD on or
Housing FFA used for | after after August
maintenance projects February 23,2024
22,2024
HOME, Housing Trust New FFA New FFA obligated New FFA obligated New FFA
Fund, and Public obligated by | by HUD on or after by HUD on or after obligated by
Housing FFA used for HUDonor | August 23,2024 August 23, 2024 HUD on or
maintenance projects after August after August
23,2024 23,2024

VII.

Applying the BAP and HUD General Waivers to Covered CPD Programs

Grantees should assess each project undertaken with Covered CPD Program funds to
determine which Covered Materials incorporated into the project are subject to the BAP based on
the effective dates in the Phased Implementation Waiver described above. This section describes the
process grantees should follow to determine whether a project is subject to the BAP and if the
project may be exempted in whole or in part by one of HUD’s general waivers.

As a part of its record-keeping, a CPD grantee should document its process to analyze if the
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BAP applies to a public infrastructure project using the approach described below. An optional
“Buy America Preference Applicability Checklist” is included in Appendix 2 of this Notice.
Grantees may choose to use or adapt the tool to serve as a record of the analysis completed for each
project.

Step 1: Type of project/activity

Determine if the project is a public infrastructure project as defined in Sections Il and 111 of
this Notice. If the project is a public infrastructure project, the analysis continues to step 2.

Step 2: Funding sources

Identify the source(s) of the project funding, including Covered CPD Programs, other HUD
funds, or other Federal agency funding. If the project includes funding from a Covered CPD
Program listed in this Notice, the analysis continues to Step 3.

Step 3: Covered Materials

Identify and classify all the materials that will be incorporated into the project. Each material
should be classified into only one category: iron and steel, specifically listed construction materials,
not listed construction materials, or manufactured products. It is important to classify all Covered
Materials used in the project to accurately determine BAP applicability because the BAP may only
apply to some Covered Materials used in the project under the Phased Implementation Waiver.

The classification must be made based on the material’s status at the time it is brought to the
location for incorporation into a public infrastructure project. If the project contains any Covered
Materials, continue to Step 4.

Step 4: Date of obligation

Use the phased implementation table provided in Section VI of this Notice to determine
when the BAP applies to each classification of Covered Materials, based on the obligation date for
the Covered CPD Program funds. If the project uses any Covered CPD Program funds subject to
the BAP based on the HUD obligation date, identify which Covered Materials must be produced in
the United States. The obligation date is generally the date that HUD makes a legal commitment for
Covered CPD Program funds to the grantee. The date on which a grantee commits funds to a
specific project does not impact the applicability of the BAP.

The obligation date is typically when HUD executes the grant agreement, but this may vary
by program. For example, the obligation date for CDBG funds can be found in the CDBG grant
agreement. Refer to Appendix 1 or contact your local CPD Field Office for assistance regarding the
obligation date. If the project needs a waiver of the BAP for any Covered Materials, continue the
analysis to Step 5.
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Step 5: General waivers

Analyze each available HUD general waiver, based upon the specific requirements of that
waiver. Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP. Most HUD general waivers provide exemptions for an entire public
infrastructure project that meets the waiver’s conditions. Grantees that apply a general waiver to an
entire project should maintain documentation in their project records.

The De Minimis and Small Grants Waiver is uniquely useful for public infrastructure
projects that are not covered in their entirety by the other general waivers. The De Minimis and
Small Grants Waiver offers flexibility to incorporate Covered Materials of foreign or unknown
origin up to 5% of the total cost of Covered Materials used in the project or $1 million, whichever is
less. The total cost of Covered Materials includes all classifications of materials, regardless of
whether they are subject to the BAP based on HUD’s Phased Implementation Waiver. This waiver
advances compliance with the BAP by reducing the administrative burden to grantees where the
costs of compliance with the BAP could distract from the focus on higher value BAP-compliant
items. When using the De Minimis waiver, the grantee should document which Covered Materials
the waiver was applied to in the project records.

For example, if the total cost of Covered Materials in a project is $100,000, then the
grantee should calculate 5% of that total, which equals $5,000. The grantee may use the De
Minimis waiver to use Covered Materials from foreign or unknown sources up to $5,000. This
flexibility can be used towards a specific high-value item or multiple items with lesser values, up
to a total of $5,000.

Grantees should calculate this limit for all public infrastructure projects and maximize
this flexibility before seeking project-/product-specific waivers. For projects where general
waivers do not provide relief for Covered Materials that cannot be procured from domestic
sources, a project-/product-specific waiver may be appropriate. Continue the analysis in Step 6.

Step 6: Project-/Product-Specific Waivers

If the BAP applies to a project and all general waiver flexibilities have been utilized, but
there are remaining Covered Materials that can only be sourced from foreign or unknown
sources, then a grantee may apply for a project-/product-specific waiver. Prior to submitting a
project-/product-specific waiver, the grantee must conduct market research to demonstrate its
efforts to procure domestic products. One optional resource for conducting market research is the
National Institute of Standards and Technology Manufacturing Extension Partnership (NIST
MEP) center in the grantee’s state. Grantees are encouraged to collaborate with relevant
members of the project team to identify Covered Materials that cannot be obtained from
domestic sources as early as possible in the project life cycle. NIST MEP’s free supplier scouting
resources can attempt to identify a domestic manufacturer that can supply the necessary
materials or conduct the necessary market research to support the need for a project-/product-
specific waliver.

As a part of its record-keeping, a grantee should document its process to analyze how the
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BAP applies to a public infrastructure project using the approach described in this section and in
Appendix 2. Grantees may also consult their local CPD Field Office for assistance in confirming
the analysis completed for a specific project before applying for a project-/product-specific
waiver.

VIII. Federal Government-wide Guidance on Project-/Product-Specific Waivers

Once a grantee has completed the analysis described in Section VII and determined that a
project-/product-specific waiver is required, the grantee should consider which type of
project/product-specific waiver is appropriate, as described below.

The three types of project-/product-specific waivers for which a grantee may apply are
described below.

1. A nonavailability waiver may be requested if the types of iron, steel, manufactured
products, or construction materials required for the project are not produced in the United
States in sufficient and reasonably available quantities or of a satisfactory quality

2. Anunreasonable cost waiver may be requested when the inclusion of iron, steel,
manufactured products, or construction materials produced in the United States will
increase the cost of the overall project by more than 25 percent.

3. A public interest waiver may be requested if the use of American made products would
be inconsistent with the public interest. Grantees should explain how waiving the BABA
requirement for this project or covered material will serve the public interest and
demonstrate definite impacts on the community if specific items, products, or materials
are not utilized in an infrastructure project to support this waiver type.

A. Waivers for Infrastructure Projects Funded by Multiple Federal Agencies

If a waiver is required for a public infrastructure project funded by multiple Federal
agencies, the Federal agency contributing the greatest amount of Federal funds for the project
may be considered the Cognizant Agency for Made in America (“Cognizant Agency”) and may
take responsibility for coordinating with the other Federal awarding agencies. Each Federal
agency waiving the BAP must make its own waiver determination. A Cognizant Agency cannot
independently issue a waiver that applies to other agencies. Grantees that fund public
infrastructure projects with other Federal agencies should contact the local CPD office as early as
possible to coordinate review with other Federal agencies in the event a project-/product-specific
waiver is needed.

OMB guidance outlined the waiver review process for agencies to follow before issuing a

waiver. Based on this guidance, HUD has developed a Department-wide project-/product-
specific waiver submission process, described in Section IX.
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IX.  Applying for a HUD Specific Waiver

This section describes the process a grantee should follow to request a project-/product-
specific waiver. Only the direct HUD recipient should submit a waiver request. Subrecipients
and/or subcontractors may not submit a waiver request. The direct recipient should work with
project partners to obtain necessary information. Project-/product-specific waivers cannot be
approved retroactively for items that have already been purchased or incorporated into a project,
so grantees should determine if a project-/product-specific waiver is needed as early as possible
in the planning process.

1. Complete the BAP analysis described in Section VII of this Notice to confirm that the
project is subject to the BAP and that the grantee has maximized the flexibility
provided by HUD general waivers. Grantees may use the optional recordkeeping tool
in Appendix 2 and contact the local CPD Field Office if technical assistance is
needed.

a) This step should always include calculating the De Minimis limit allowed by
HUD’s De Minimis waiver and applying that flexibility to the products used
in the project that cannot be procured from domestic manufacturers, as
described in Section VII, Step 5.

2. Complete the necessary market research to support the need for a waiver. Market
research may be completed by the grantee or the subrecipient/contractor who has
been awarded funds and is purchasing the materials that will be incorporated into the
infrastructure project. Acceptable market research strategies may include one or more
of the following:

b) Document the report showing results of supplier scouting services provided
by the NIST MEP, or similar supplier scouting service. For more information
about the supplier scouting process, contact the local MEP center.

c) Document that the purchaser has made a good faith effort to contact a
minimum of three (3) manufacturers or suppliers to determine if a BABA-
compliant material is available in sufficient quantity and satisfactory quality.
Documentation may include PDF files or screenshots of Internet searches or
email communications, or documentation of phone conversations that notes
the date and time of the call, the contact person with whom the purchaser
spoke, and a summary of the information received.

3. Collect the required information to complete a waiver application using HUD’s
BABA Waiver Submission Site (https://babawaiver.hud.gov/s/). Access the PDF
version of the application form to see questions ahead of time to assist with
preparation. Once started, the application cannot be saved, so make sure all
information has been collected in advance.

4. Submit a BABA waiver application through the BABA Waiver Submission Site. For
help with completing the application, access the Grantee User Manual or view the
BABA Waiver System Training video. For additional technical assistance navigating
the waiver system, please email BuildAmericaBuyAmerica@hud.gov.

5. HUD may contact the grantee for additional information as part of a review of the
waiver application to validate the need for a waiver.
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6. If an application is approved, HUD will post the proposed waiver in the Federal
Register for a minimum 15-day public comment period and submit the request to the
Made In America Office (MIAQ). The MIAO will then review the proposed waiver
and public comments for final approval, and communicate a final decision to HUD,
which will communicate it to the grantee.

X. Documentation of Compliance with the BAP

This section describes documentation that grantees should maintain to demonstrate
compliance with the BAP for Covered Materials, including required terms and conditions of
subawards. Project records should describe the public infrastructure project, identify the Covered
Materials subject to the BAP, and include documentation that all iron and steel, manufactured
products, and construction materials were produced in the United States or evidence of how a
waiver was applicable.

Grantees are encouraged to coordinate with relevant members of the public infrastructure
project team to ensure that the Covered Materials delivered to the project site are accompanied by
documentation that demonstrates compliance with the BAP. Early and frequent coordination, such
as pre-bid meetings to identify any Covered Materials that may be a challenge to source
domestically, are recommended.

Grantees must maintain documentation of compliance with the BAP in hard copy or
electronic formats, or in grant management software and must make it available to HUD upon
request for monitoring purposes. Records should be consistent with existing records retention
requirements for each of the Covered CPD programs. If there are no CPD program-specific records
requirements, the CPD grantee may follow “retention requirements for records,” under 2 CFR §
200.334 as applicable to Federal grants. The compliance documentation must support the
following:

e Documentation of the determination of BAP applicability to the Covered Materials used in
the public infrastructure project. Even if the project is determined to be exempt,
documentation of that determination should be retained in the grant files to support the
determination. See Section VII and the optional BAP Applicability Checklist in Appendix 2.

e Ifaproject is subject to the BAP, documentation that all Covered Materials subject to the
BAP were procured from BABA-compliant sources, as determined by HUD’s Phased
Implementation Waiver.

o If a general waiver was applied to the project, documentation that supports that the project
meets the conditions of the waiver.

e If a project-/product-specific waiver was obtained for the project, a copy of the approved
waiver and market research supporting the need for the waiver.

CPD grantees are required to identify whether an activity is an infrastructure project, as
defined by BABA, in the Integrated Disbursement and Information System (IDIS) or the Disaster
Recovery Grant Reporting System (DRGR), depending on the covered CPD program. Grantees will
be prompted to answer a question regarding BAP applicability when creating a new activity or
adding new funds to an existing activity. Grantees should answer the question based on the analysis
in Section VII.
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If the project is subject to the BAP requirements, the following are examples of information
and documentation that the grantee may retain to demonstrate compliance. This is not an exhaustive
or mandatory list and simply provides examples of documentation that can be maintained to support
the conditions outlined above.

A. Project budget specifying the total project cost and the cost of Covered Materials.

B. Procurement list(s) of Covered Materials purchased for the public infrastructure project,
either by the grantee, subrecipient, or contractor. This list(s) should reflect, for example:

a. Type of covered material, (iron, steel, manufactured product, or construction
material);

Product or Material;

FFA Source(s);

FFA Obligation Date(s);

Costs per unit;

Total cost of product purchase or contract;

Manufacturer or Vendor;

Actual purchaser (grantee, sub-recipient, contractor);

Special Quality Standards, if applicable; and

U.S. Made verification, if available (Made in the USA label, product specifications,
vendor or contractor certification, etc.).

—mS@ e o0 o

C. Documentation supporting the Covered Materials incorporated into the public infrastructure
were made in the United States, for example:

a. A copy of the label indicating the product was made in the United States;

b. A copy of the product description or technical specifications that provides sufficient
detail to conclude that the Covered Materials comply with BABA;

c. A certificate or other documentation from the manufacturer demonstrating that the
Covered Materials comply with BABA,

d. Asigned certification from the contractor of a project certifying compliance with
BABA. (See Appendix 3 for an example.);

e. Asigned certification from the manufacturer of the Covered Materials certifying
compliance with BABA.

D. Results of market research and product sourcing to include, for example, the following:

a. Results of a supplier scouting search conducted by NIST MEP or another supplier
scouting service;

b. Copies of web searches used (e.g., PDF/JPEG copies of web pages showing search
terms and results including sources considered, eliminated, and chosen for further
research);

c. Copies of email, fax, or mail correspondence with Covered Materials manufacturers
or suppliers; and
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d. Records of phone communications with Covered Materials manufacturers or
suppliers, including:
i. Dates and times of phone calls,

ii. Phone numbers used,

iii. Whether the phone communication was successful in making it possible to
reach a staff person manufacturer or supplier able to respond to questions
about BABA compliance, or whether the attempt at communication was 14
unsuccessful (e.g., left a message, phone line was busy, or phone line was
disconnected),

iv. If the phone communication resulted in reaching someone, the name of the
person contacted,

v. Notes describing the substance of the conversation (e.g., manufactured
product is assembled in U.S., but the manufacturer is uncertain whether 55%
of the value of the materials/components are sourced in the United States).

XI.  Subrecipient Compliance with BABA Requirements

The terms and conditions of Federal awards attach to the FFA and flow down to
subrecipients at all tiers. This means that all subgrantees, contractors, developers, etc., who
receive Covered CPD Program funds through a CPD grantee must comply with BABA
requirements. Language notifying subrecipients that the procurement of materials for public
infrastructure projects must comply with the BAP must be included in all subawards, contracts,
purchase orders, requests for proposals, and all other relevant procurement and bid documents.
Sample language that grantees may use for this purpose is included below.

“Pursuant to the Build America, Buy America Act (BABA), enacted as part of the
Infrastructure Investment and Jobs Act (11IJA). Pub. L. 117-58, 41 U.S.C. § 8301 note, the
Federal Financial Assistance used to fund this infrastructure project is required to apply a
domestic content procurement preference (the “Buy America Preference” or “BAP”) for
all construction, alteration, maintenance, or repair of infrastructure, including buildings
and real property, unless application of the BAP has been waived by HUD. Additional
details on fulfilling the BABA requirements can be found at https://www.hud.gov/baba.

XIl. Contact Information

Grantees that have questions on this Notice should contact their assigned CPD Field Office
Representative or request technical assistance from CPD staff at CPDBABA@hud.gov.
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Appendix 1 - Frequently Asked Questions

This Notice includes CPD-specific frequently asked questions (FAQS). For additional FAQs, please
view the BABA HUDEXxchange site, hudexchange.info/programs/baba.

1. What projects or activities does the BAP apply to?

The BAP applies to the Covered Materials used in construction, alteration, maintenance, or
repair of public infrastructure projects funded by Covered CPD Programs. The term
“infrastructure” includes the structures, facilities, and equipment for projects traditionally
considered infrastructure, and buildings and real property. For CPD programs, this may
include, but is not limited to, certain funding for:

e road and sidewalk improvement projects;

e water, sewer, and other utility projects;

e broadband infrastructure;

e affordable housing construction and rehabilitation of buildings with five or more

units;

e community facility construction and rehabilitation;

e homeless shelter construction and rehabilitation; and

e other activities that are defined as public infrastructure according to BABA.

2. What projects or activities are not subject to the BAP?

The BAP does not apply to projects undertaken with Covered CPD Program funds that do
not involve any construction, alteration, maintenance, or repair of public infrastructure.
Examples of CPD-funded projects to which the BAP does not apply include planning,
capacity building, program administration, public services, training, counseling, short-term
rental assistance, land acquisition and demolition projects where there are no articles,
materials or supplies that are consumed in, incorporated into, or affixed to infrastructure.
The BAP does not apply to affordable housing development projects with one to four units.

3. How can I find products that are Made in the USA?

The Federal Trade Commission requires that products advertised or labeled as “Made in the
USA” are generally assembled with parts and materials made of U.S. origin. Some
manufacturers provide certification letters available on their website or upon request. HUD
encourages grantees to coordinate with their local NIST Manufacturing Extension
Partnership (MEP) center or similar supplier scouting service to find potential domestic
manufacturers of items that cannot readily be sourced domestically.

4. If aproject is already underway with funds not subject to the BAP and new funding is
added that is subject to the BAP, does the entire project need to comply with the BAP?

Yes, if any funds subject to the BAP are included in a project, the entire project must
comply with the BAP for Covered Materials based on HUD’s and any other applicable
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general waivers, regardless of when the project was originally funded. Grantees who are
considering adding Covered CPD Program funds for construction, maintenance, alteration
or repair of an infrastructure project that was not previously subject to BABA requirements,
should contact the local CPD Field Office for technical assistance.

How do I find the obligation date of my grant?

The obligation date is, in most cases, the date the grant agreement was signed by the CPD
Director. You can locate this date by looking at the original grant agreement or navigating to
IDIS or DRGR. For grants managed in IDIS, navigate to the View Grant screen and locate
the date in the Obligation Date field. For grants managed in DRGR, navigate to the View
Grant screen and locate the Contract Effective Date.
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Appendix 2 - Optional Buy America Preference Applicability Checklist

This checklist is an optional tool that may be used or adapted to assist with determining if the Buy
America Preference (BAP) applies to a public infrastructure project funded by a covered CPD
program. This checklist follows the analysis steps as described in Section VII of Notice CPD-25-01
and may be retained for recordkeeping purposes.

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/IDRGR)

Step 1. Determine if the project is a public infrastructure project as defined in Sections Il and 11 of
Notice CPD-25-01.

[1Yes Continue to Step 2.

[LINo The BAP does not apply. The BAP only applies to public infrastructure projects.
Stop here.

Step 2. Is the project funded using a Covered CPD Program?
Check the box below for each CPD program funding this project.

Group A: Covered CPD Programs

O | CDBG O SHOP

O Section 108 O VHRMP

O HOME O CPF/EDI

O HTF O Section 4

O RHP O Rural Capacity Building

O ESG O PRO Housing

O | CoC O PRICE

O HOPWA O FY23 PSH Funds
Group B: CPD Programs Not Covered by the BAP

O | CDBG-DR O CDBG-CV

O | CDBG-MIT O HOPWA-CV

O | CDBG-NDR O ESG-CV

O HOME-ARP
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If you selected any Group A programs (even if Group B programs are also selected), answer yes. If
you selected only Group B programs, answer no.

C1Yes

Continue to Step 3.

CINo

The BAP does not apply to this project because it is not funded by a
covered CPD program. Stop here.

Step 3. Will the project use Covered Materials?

Each material should be classified into only one category: iron and steel, specifically listed
construction materials, not listed construction materials, or manufactured products. This
classification is necessary to apply HUD’s Phased Implementation Waiver.

Check the box below for each type of covered material incorporated into this infrastructure

roject.

O Iron or steel

[l Specifically Listed Construction materials
O Not Listed Construction materials

O Manufactured products

If you checked any boxes above, answer yes.

C1Yes

Continue to Step 4.

[INo

The BAP does not apply to this project because it will not incorporate
any Covered Materials. Stop here.

Analysis continues on next page.
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Step 4. Based on the obligation date of the covered CPD program funds, does the BAP apply to
the funding source and Covered Materials that will be used in the project?

Use the phased implementation table to determine whether the BAP applies based on the
obligation date for the covered CPD program funds and classification of materials. The BAP
may only apply to some Covered Materials used in the project.

The obligation date is generally the date that HUD executed the grant agreement for
covered CPD program funds to the grantee. This date may be found in the grant agreement. The
obligation date is not the date when the grantee commits funds to a project under a subrecipient
agreement.

Specifically .
BAP will apply Listed Not LISte.d Manufactured
Iron and Steel . Construction
to... Construction . Products
. Materials
Materials
CDBG funds Projects using Projects using Proiects Usin
CDBG obligated on or FY24 CDBG FY25 CDBG FYJZ5 funds g
after 11/15/22 funds funds '
RHP funds RHP funds RHP funds RHP funds
RHP obligated on or obligated on or obligated on or obligated on or
after 8/23/23 after 8/23/24 after 8/23/24 after 8/23/24
All other CPD Funds obligated Funds obligated Funds obligated Funds obligated
programs
excent HOME on or after on or after on or after on or after
P 2122124 8/23/24 8/23/24 8/23/24
and HTF
HOME or HTF HOME or HTF HOME or HTF HOME or HTF
HOME and funds obligated funds obligated funds obligated funds obligated
HTF on or after on or after on or after on or after
8/23/24 8/23/24 8/23/24 8/23/24
L1 Yes Indicate here which Covered Materials the BAP applies to and continue
to Step 5:
[J Iron and steel
I Specifically listed construction materials
[] Not listed construction materials
[ Manufactured products
1 No The BAP does not apply to this project because the funds were obligated
before the effective date for the program/materials used in the project.
Stop here.
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Step 5. HUD has issued several general waivers. Check the box next to any conditions that apply
to the project.

Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP.

O The total cost of the project from all sources (Federal and non-Federal) is
$250,000 or less. If checked, the Small Grants Waiver applies, and the
project is exempt from the BAP.

O There is an urgent need to immediately complete the project because of a
threat to life, safety, or property. If checked, the Exigent Circumstances
Waiver applies, and the project is exempt from the BAP.

O The project is in Guam, American Samoa, or the Northern Mariana
Islands. If checked, the Pacific Island Territories Waiver applies, and the
project is exempt from the BAP.

O The project is being funded by a Tribal recipient. If checked, the Tribal
Recipients Waiver applies, and the project is exempt from the BAP.

If you checked any of the boxes above, answer yes below.

I Yes The HUD general waiver selected above is being applied to this project,
so the BAP does not apply to the entire project. Attach documentation of
the conditions of the waiver and then stop here.

0 No Proceed to Step 5a.

Step 5a. Calculate the De Minimis limit for the project:

The total cost of all Covered Materials includes all iron and steel, construction materials, and
manufactured products used in the project, regardless of whether the BAP currently applies
under the Phased Implementation Waiver.

Enter the total cost of all Covered Materials:

Multiply that amount by 0.05 (5%):

Enter the lower of the number calculated in
the row above or $1,000,000:

The amount in the third row above is the De Minimis limit for this project. The BAP can be
waived for Covered Materials from foreign or unknown sources at a cost not to exceed the De
Minimis limit of 5% of the total cost of materials or $1,000,000 (whichever is less). The BAP

28





will still apply to other Covered Materials used in the project. Attach a list of Covered
Materials and their associated costs to which the De Minimis limit has been applied.

Step 6. Is there a need for a project-/product-specific waiver?

If the BAP applies to a project and all general waiver flexibilities have been utilized, but there are
remaining Covered Materials that can only be sourced from foreign or unknown sources, then a
grantee may apply for a project-/product-specific waiver.

O Yes Refer to guidance in Section VII Step 6 of Notice CPD 25-01.
O No Stop here and retain this analysis in project records.
Completed by Date Completed
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Appendix 3 - Optional Buy America Preference Certification

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/DRGR)

This “Optional Buy America Preference Certification™ is used to certify that, as required by the
Build America, Buy America (BABA) Act, all of the iron, steel, manufactured products, and
construction materials incorporated into a public infrastructure project are produced in the United
States, unless exempted by a HUD general waiver or a project-/product-specific waiver approved
by HUD and the Made in America Office (MIAQ) at the Office of Management and Budget
(OMB).

For Covered Materials not otherwise exempted from the Buy America Preference (BAP), the
undersigned certifies the following:

e Alliron and steel used in the project are produced in the United States. This means all
manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States;

e All manufactured products used in the project are produced in the United States. This
means the manufactured product was manufactured in the United States, and the cost of
the components of the manufactured product that are mined, produced, or manufactured
in the United States is greater than 55 percent of the total cost of all components of the
manufactured product, unless another standard that meets or exceeds this standard has
been established under applicable law or regulation for determining the minimum amount of
domestic content of the manufactured product; and

« All construction materials used in the project are manufactured in the United States. This
means that all manufacturing processes for the construction material occurred in the
United States.

Attach a list of all Covered Materials procured by the signatory and used in the project.

I/We, the undersigned, certify under penalty of perjury that the information provided above is true
and correct. WARNING: Anyone who knowingly submits a false claim or makes a false statement
is subject to criminal and/or civil penalties, including confinement for up to 5 years, fines, and civil
and administrative penalties. (18 U.S.C. §§ 287, 1001, 1010, 1012, 1014; 31 U.S.C. 8§ 3729, 3802).

Signature Title/Organization Date
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SECTION 1: What is BABA?

1. What is the Build America, Buy America Act (BABA; “ba ba”)?

i. BABA is the Build America, Buy America Act. It was enacted on November 15,
2021, as part of the Infrastructure Investment and Jobs Act. In general, BABA
requires that, when Federal agencies provide new “Federal Financial Assistance”
(FFA), the Federal agencies impose a condition on the use of that FFA in an
“infrastructure project” to make sure that all iron, steel, manufactured
products, and construction materials used are subject to a domestic content
procurement preference, which means that those items and materials were
produced in the United States. This requirement to purchase materials made in
America is called the “Buy American Preference” (BAP).

ii. To learn about the Administration’s priority to maximize the use of products
made in the U.S., please see Executive Order 14005.

2. What is the purpose of BABA?

i. BABA is designed to bolster America’s industrial base, protect national security,
and support high-paying jobs. Please see OMB Memorandum M-24-02 to learn
more.

3. What is the “Buy American Preference” (BAP)?

i. The “Buy American Preference” (BAP) is the “domestic content procurement
preference.” The BAP requires that all iron, steel, manufactured products, and
construction materials used in an infrastructure project funded by any Federal
Financial Assistance (FFA) must have been produced in the United States.

4. What is “Federal Financial Assistance”?

i. Under BABA, Federal Financial Assistance (FFA) includes any funding provided
by the Federal government to a non-Federal entity (such as a state or local
government, nonprofit, or tribe) that may be used for an infrastructure project.
The BAP does not apply to funds used for disaster or emergency response
infrastructure spending, such as CDBG-DR grants.

5. What is the effective date of the BABA implementation?

i. The effective date for BABA implementation was May 14, 2022; however, HUD
approved a waiver that extended the effective date for all programs until
November 14, 2022.

ii. HUD approved further extensions to the implementation dates through a
Phased Implementation waiver that creates a schedule of when the BAP will
apply to various HUD programs. For specific program application, please view
the waiver here.

iii. HUD has separately provided a waiver for applicable by all Tribal funding
recipients through May 22, 2024.
6. Does BABA apply to awards made before May 14, 2022?
i. No.
7. Does BABA apply to awards made before November 14, 20227?

i. No; HUD approved a waiver exempting awards made between May 14, 2022
and November 14, 2022. The waivers may be reviewed here.

8. My HUD program is impacted by HUD’s Phased Implementation waiver. Does BABA apply to me
and, if so, when?

i. It depends. The effective date for BABA is May 14, 2022; however, HUD has
specific effective dates for the application of all or parts of the BAP to HUD
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programs through FY2025 depending on the program and the product. HUD's
Phased Implementation Schedule can be viewed below or on the page “Does
BABA Apply to Me?”

Program FVZB Q1 FY23 Q2 FY23 Q3 FY23 Q4 FY24 Q1 FY24 Q2 FY24Q3 FY24 Q4 FY25Q1

FY25 Oblig Dat
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Program (“RHP”) Grants 1 P Iron and steel Cons| Specifically-Listed Manufactured produc
| i ;
| I |
0 ' l Bf!![zl
All other HUD FFA®* L ‘ . "“’". : Alcomstucion materl ‘
: ' L ironandsteel * Manufactured products
| i i ] v
A 1 r i s lrenandstesl - 8723124 .
o | ' 1 ' . uetion mater
HOME ! - ) ] o kARl
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9. Does BABA apply to amendments or renewals of awards made on or after November 14, 20227

i. It depends. If HUD obligates any new or additional funds in connection with the
amendment or renewal of prior awards, then all funds will be subject to BABA
unless HUD grants a waiver. Any amendments made by a recipient using funds
that it received from HUD before BABA became applicable, would not require
the application of the BAP. However, if the recipient adds funds that are subject
to the BAP to a project, the entirety of the project would be required to comply
with the BAP unless HUD grants a waiver.

10. Does BABA apply to no-cost amendments?

i. No. BABA requirements do not apply to no-cost amendments (i.e., no additional
funding is added).

11. Whom should | contact if | have additional questions about BABA?

i. For general waiver inquiries, please contact:
BuildAmericaBuyAmerica@hud.gov.

ii. For program-specific inquiries, please contact your local HUD Field Office.

12. Does BABA apply to Tribal recipients?

i. HUD is currently in consultation with tribes regarding BABA. HUD has granted a
waiver of BABA through May 22, 2024 while consultations are ongoing. The
Tribal Consultation waiver can be found here. .

13. Where can | find training on BABA and waiver submissions?

i. Any future trainings will be advertised on HUD’s BABA website. Any recordings
of trainings will be posted on HUD’s BABA website. In the meantime, please
contact your local HUD Field Office for more information on the waiver process.
for more information on the waiver process.

14. How long will BABA remain a requirement?
i. BABA was enacted into law with no expiration date.

SECTION 2: Does BABA apply to me?

1. How will BABA impact recipients of FFA agreements (i.e., grants, cooperative agreements, and
loans or subgrants/subawards)?
i. Generally, if you have received Federal Financial Assistance (FFA) through HUD
for an infrastructure project after November 14, 2022, you must follow BABA
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requirements unless the application has been waived. This includes FFA used for
the construction, maintenance, alteration, or repair of infrastructure.

HUD has issued several general applicability waivers that postpones the
application of BABA requirements for most recipients. Please review the
schedule of BABA implementation for HUD recipients here.

HUD has also issued general waivers of the application of the BAP in certain
circumstances, such as in connection with small grants and for expenditures
made in exigent circumstances. Please review these specific waivers here.
Additionally, BABA requirements do not apply to funds used for disaster or
emergency response infrastructure spending, such as CDBG-DR grants. If you
have questions about whether your expenditures qualify as disaster or
emergency response, please contact your local Field Office.

2. If lam a subrecipient of Federal Financial Assistance funding for infrastructure, does BABA

apply?

Possibly. Recipients (the entities that receive FFA directly from HUD) that are
subject to the BAP are required to notify and flow through BAP requirements to
their subrecipients, unless HUD has issued an applicable waiver. Recipients must
include the BAP in all subawards, contracts, and purchase orders for the work
performed, or products supplied under the Federal award. The BAP flows down
to subawards to subrecipients unless a particular section of the terms and
conditions of the Federal award specifically indicate otherwise. Subrecipients
should consult with the appropriate recipient and consult their specific
agreements to determine whether their funding is subject to the BAP.
Recipients receiving FFA covered by BABA are responsible for making sure their
subrecipients follow BABA unless the application of BABA has been waived by
HUD.

3. Does BABA apply to small grants?

iv.

BABA requirements apply to all infrastructure projects funded with Federal
Financial Assistance (FFA) provided by HUD after November 14, 2022, unless a
waiver applies.

HUD has issued a waiver for infrastructure grants and expenditures whose total
cost is equal to or less than the current Simplified Acquisition Threshold of
$250,000.

HUD has issued a waiver for a “De Minimis” portion of an infrastructure project,
waiving BABA requirements for a cumulative total of no more than 5 percent of
the total cost of the iron, steel, manufactured products, and construction
materials, up to a maximum of S1 million.

Information about the De Minimis and Small Grants Waiver can be found here.

4. |just received BABA funding, but I've already built some of my infrastructure project with
funding that is not subject to BABA (e.g., foreign-produced steel). How do | remain in
compliance with BABA?

The recipient may seek a waiver for the addition of supplemental funding by
visiting the HUD BABA Website. If a recipient adds funds subject to BABA to an
existing project, all project funding becomes subject to BABA. This is true even if
the existing project was not originally subject to BABA.

5. Which HUD programs are subject to BABA requirements?

Any HUD program that provides Federal Financial Assistance (FFA) for the
construction, maintenance, alteration, or repair of infrastructure as defined in
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6.

7.

8.

10.

BABA is subject to BABA requirements once fully implemented by HUD.
However, BABA requirements do not apply to funds used for disaster or
emergency response infrastructure spending, such as CDBG-DR grants. For more
information, please refer to the Phased Implementation Waiver here. For more
information about what constitutes disaster or emergency response spending,
please contact your local Field Office..

What would cause a HUD program to change BABA applicability status?

i. BABA applicability may be affected by a waiver granted by HUD or if eligible
uses of funding under the given HUD program change.

ii. Additionally, if changes are made to the relevant definitions in 2 CFR 200, the
applicability of BABA may change.

Is Force Account Labor subject to BABA?

i. No. The use of Force Account Labor does not affect BABA applicability.

ii. Force Account Labor is the use of directly hired staff to carry out eligible
activities under a program instead of procuring services through contract. The
applicability of BABA is not determined by how eligible activities are performed.

iii. However, work performed using Force Account Labor may require the
application of the BAP to the purchase of the materials used in the project.

| have questions about waiver applicability for Co-Funded Projects (subject to BABA). When a
project receives funding from multiple FFA programs, how will the funding recipient determine
which general applicability waivers or adjustment period waivers apply?

i. The determination of the applicability of BABA will be on a case-by-case basis. In
general, where the BAP is applicable, it will apply to all the FFA used in the
project, regardless of which program provides the funds. Different sources of
Federal Funds may have different timelines, obligations, or applicable waivers
under BABA, so the recipient must ensure it is clear whether any of the FFA
being used requires the application of the BAP. Moreover, HUD waivers do not
affect the applicability of BABA in connection with other sources of Federal
Funds. Even where HUD has not yet required application of the BAP or has
waived its applicability, if another agency requires compliance, the entire
project must comply with the applicable requirements.

| have questions about the waiver applicability for Co-Funded Projects (with funding from
multiple Federal agencies). When a project receives funding from Federal assistance programs in
multiple agencies (e.g., EPA and USDA; EPA, FEMA, and DOT), how will potentially different
generally applicability or adjustment period waivers be implemented?

i. You should inform HUD if other Federal programs are funding or will fund your
project. If so, HUD will coordinate with those co-funding agencies to determine
the optimal approach for your project. This approach will focus on BABA
applicability, use of waivers, and minimizing disruption to your project.

| have funding from multiple Federal sources and need a waiver. Do | have to apply for a waiver
from every agency contributing funding?

i. Possibly. In order for a project to be excluded from BABA requirements, each
agency contributing funding must have issued a waiver that is applicable for its
funding. Agencies may have standing waivers that are applicable, or the funding
recipient may need to seek a waiver from each funding source.

ii. Federal agencies are working to develop a process to streamline this for
recipients.

iii. Note that each agency will issue a separate waiver for your project.
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SECTION 3: What is “infrastructure”?

1. How does BABA define “infrastructure”?

i. According to 2 CFR 184.4(d), recipients should define “infrastructure” to include
the structures, facilities, and equipment for, in the United States—(A) roads,
highways, and bridges; (B) public transportation; (C) dams, ports, harbors, and
other maritime facilities; (D) intercity passenger and freight railroads; (E) freight
and intermodal facilities; (F) airports; (G) water systems, including drinking
water and wastewater systems; (H) electrical transmission facilities and
systems; (1) utilities; (J) broadband infrastructure; (K) buildings and real
property; and (L) structures, facilities, and equipment that generate, transport,
and distribute energy including electric vehicle (EV) charging.

ii. Ingeneral, the Federal awarding agency would consider whether the project will
serve a public function, including whether the project is publicly owned and
operated, privately operated on behalf of the public, or is a place of public
accommodation, as opposed to a project that is privately owned and not open
to the public.

2. What doesn’t the Buy America preference apply to?

i. BABA applies to Federal Financial Assistance provided to Non-Federal Entities
when used in connection with an infrastructure project. For the purposes of
BABA, FFA does not include Federal funding used for pre or post disaster or
emergency response expenditures, like CDBG-DR.

ii. According to 2 CFR 184, BABA only applies to articles, materials, and supplies
that are consumed in, incorporated into, or affixed to an infrastructure project.

iii. BABA requirements do not apply to:

1) Tools, equipment, and supplies, such as temporary scaffolding, brought
to the construction site and removed by the completion of the
infrastructure project.

2) Equipment and furnishings, such as movable chairs, desks, and portable
computer equipment, that are not an integral part of or permanently
affixed to the structure.

3) For more guidance on definitions, please refer to the 2 CFR 184 or 2 CFR
200.

3. How does BABA define “Project”?

i. BABA defines "project” as any activity related to the construction, alteration,
maintenance, or repair of infrastructure in the United States. Specific guidance
on how to define the project for purposes of BABA will be provided by the
individual programs providing FFA.

4. If most of the project uses American made products and a small portion does not, what should |
do?

i. Inthis case, you may be able to rely on HUD’s “De Minimis” waiver. For this
waiver, the requirement to buy American made products does not apply for a
De Minimis portion of an infrastructure project. A De Minimis portion is a
cumulative total of no more than 5 percent of the total cost of the iron, steel,
manufactured products, and construction materials used in or incorporated into
the infrastructure project, up to a maximum of $1 million.

ii. For more information on the De Minimis and Small Grants Waiver refer here.
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SECTION 4: How will BABA impact the products | purchase?

1. How can | find products that are made in America?

iii.
iv.

Currently there is no official label or certifying body for BABA compliant
products. When reviewing products to determine if they are made in America,
please refer to the definitions for American made products stated in 2 CFR 184.
You may find American made products by working with the Hollings
Manufacturing Extension Partnership (MEP), Trade associations, and local
manufacturers/stores.

Please refer to the Q&A below for examples.

For additional information and the latest resources, please check the Made in
America Office website.

2. Foriron and steel products, does a manufacturer need to demonstrate compliance from initial
melting through the finished product?

Yes. According to 2 CFR 184, all iron and steel used in the project must have
been produced in the United States. This means that all manufacturing
processes, from the initial melting stage through the application of coatings,
occurred in the United States.

For additional information and the latest resources, please check the Made in
America Office website.

For more guidance on definitions, please refer to the 2 CFR 184 or 2 CFR 200.

3. For products made of iron and steel, what is the difference between predominantly and
primarily iron and steel?

According to 2 CFR 184, there is no difference between predominantly and
primarily iron and steel for the purposes of BABA.

For additional information and the latest resources, please check the Made in
America Office website.

For more guidance on definitions, please refer to the 2 CFR 184 or 2 CFR 200.

4. What is the definition of construction materials (with examples)?

The Made in America Office of OMB defined “construction materials” in 2 CFR
184.6. “Construction materials” are defined as articles, materials, or supplies
that consistent of only one of the following items: non-ferrous metals, plastic
and polymer-based products (including polyvinylchloride, composite building
materials, and polymers used in fiber optic cables), glass (including optic glass),
fiber optic cable (including drop cable), optical fiber, lumber, engineered wood,
and drywall.

Minor additions of articles, materials, supplies, or binding agents to a
construction material do not change the categorization of the construction
material.

For additional information and the latest resources, please check the Made in
America Office website.

5. What are manufactured products?

“Manufactured products” is defined in 2 CFR 184.3. “Manufactured products”
are articles, materials, or supplies that have been processed into a specific form
and shape or combined with other articles, materials, or supplies to create a
product with different properties than the individual articles, materials, or
supplies.
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ii. Unless another law or standard applies to you, “manufactured products” that
are compliant with BABA meet the following criteria:
1. Manufactured in the United States; and,
2. The cost of the components of the manufactured product that are
mined, produced, or manufactured in the United States is greater than
55 percent of the total cost of all components of the manufactured
product.
iii. Please continue to check the Made in America Office website for updates.

6. Are products and materials that purposefully decay or decompose (such as biodegradable coir
material used for erosion control) considered permanently affixed items that are subject to the
BABA requirements?

i. No. According to 2 CFR 184, BABA requirements do not apply to non-permanent
fixtures. See Section 3 Question 2 of this FAQs list for more detail.

i. For additional information and the latest resources, please check the Made in
America Office website.

ii. For more guidance on definitions, please refer to the 2 CFR 184 or 2 CFR 200.

SECTION 5: What if ’'m unable to find American made products?

1. What if  am unable to find American made products?
i. If youare unable to find American made products, then you may seek a waiver.
Before requesting a new waiver from HUD, first check that none of the existing
waivers are sufficient to cover your situation. HUD may waive your requirement
to use American made product(s) if it finds that:
1. Requiring the use of the American made product would be inconsistent
with the public interest;
2. The product you need is not produced in the United States in sufficient
guantities or of a satisfactory quality; or,
3. The inclusion of the product produced in the United States will increase
the cost of the overall project by more than 25 percent.
ii. HUD reviews waivers before they are posted to the Federal Register for public
comment and sent to MIAO for approval.
2. How do | apply for a waiver?
i. Please visit the HUD BABA Website.
3. What types of general waivers has HUD already issued that may apply for all HUD recipients?
i. Forasummary of HUD’s current general waivers, please refer to the below
table. HUD's current list of general waivers can be found here.
ii. Moreover, HUD has specific effective dates for the application of all or parts of
the BAP to HUD programs through FY2025 depending on the program and the
product. HUD’s Phased Implementation Waiver can be viewed here.




https://www.madeinamerica.gov/

https://www.federalregister.gov/d/2023-17724

https://www.madeinamerica.gov/

https://www.madeinamerica.gov/

https://www.federalregister.gov/d/2023-17724

https://www.ecfr.gov/current/title-2/subtitle-A/chapter-II/part-200

https://www.hud.gov/baba

https://www.hud.gov/baba

https://www.hud.gov/baba



General Waivers

Small Grants

De Minimis

Exigent Circumstances

Tribal Consultation

BABA requirements
do not apply to
infrastructure
projects whose total
cost is equal to or
less than the current
Simplified
Acquisition
Threshold of
$250,000. This
waiver is currently in
effect as of
November 23, 2022.

BABA requirements do
not apply for a De
Minimis portion of an
infrastructure project,
meaning a cumulative
total of no more than 5
percent of the total cost
of the iron, steel,
manufactured products,
and construction
materials, up to a
maximum of $1 million.
This waiver is currently in
effect as of November
23, 2022.

This waiver applies when
there is an urgent need
by a recipient to
immediately complete an
infrastructure project
because of a “exigent
circumstances,” or a
threat to life, safety, or
property of residents and
the community. This
waiver is currently in
effect as of November
23, 2022.

This waiver is
effective for Tribal
recipients through
May 22, 2024. HUD
issued a public
interest waiver for
the BAP as it applies
to Tribal recipients to
allow time for HUD to
consult with Tribally
Designated Housing
Entities, and other
Tribal Entities on how
to apply the BAP.

4. What should | do if | am covered by a program-wide waiver? Do | need to maintain

documentation?
Yes. You should maintain appropriate documentation, consistent with the
program guidance for your specific award.
5. Who may apply for a waiver and how do you apply?
Recipients subject to BABA may apply for a waiver. For a summary of BABA
waivers and information needed to apply for these waivers, refer to the below
table. Please contact your local HUD Field Office to apply.

10



https://www.hud.gov/local



Project/Product-Specific Waivers

Non-Availability

Unreasonable Cost

Public Interest

For this type of waiver to be
granted, HUD must determine
that it will waive BABA
requirements because HUD and
agrees that the product needed
is not produced in the United
States in sufficient quantities or
of a satisfactory quality.

In their waiver request, recipients
should:

e Demonstrate that they
have conducted market
research and adequately
considered qualified
alternate items.

e Describe the due
diligence performed,
including information,
quotes, and/or responses
from manufacturers,
distributors, or suppliers.

For this type of waiver to be granted,
HUD must determine that it will waive
BABA requirements because the
adherence to BABA requirements will
increase the cost of the overall project
by more than 25 percent.

In their waiver request, recipients

should:

Demonstrate that BABA
compliance increases total
project cost by more than
25%.

Determine the additional cost
of BABA compliant products.
Determine the dollar amount
to be waived.

Demonstrate that no domestic
alternatives are available
within the project budget.

For this type of waiver to be
granted, HUD must determine
that it will waive BABA
requirements requiring
compliance with such
requirements is inconsistent
with the public interest.

In their waiver request,
recipients should:

e Explain how waiving the
BABA requirement for
this project or product
serves the public
interest.

e Demonstrate definite
impacts on the
community if specific
items, products, or
materials are not
utilized in an
infrastructure project.

6. Can|submit one waiver submission that encompasses multiple projects?

i. If you are seeking a product-specific waiver for an item you will use in multiple
projects, you may be able to submit one product waiver depending on your
circumstances. If you are seeking a project-specific waiver, you must submit one
waiver per project. If you are seeking a public interest waiver, the circumstances
will dictate the number of waivers, but you generally would not be required to
submit multiple requests for the same waiver.

7. How will I know if my waiver is accepted or denied?

i. HUD will inform you once the Department has approved or denied your waiver.
If approved, your waiver will also be posted in the Federal Register and on Made
in America Office (MIAQO) websites. You may track the final decision on these

websites.

8. How can I check the status of my waiver application?
i. Contact your local HUD Field Office.

11
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QUICK GUIDE

Build America, Buy America Act:

Buy America Preference
for CDBG Grantees

Overview of the Buy America Preference

The Build America, Buy America Act (BABA) requires that all
iron, steel, manufactured products, and construction materials
used for federally funded infrastructure projects are produced
in the United States, unless otherwise exempt or subject to

COMMUNITY
PLANNING

DEVELOPMENT

For more information on BABA
and the BAP, visit the BABA
page on the HUD Exchange.

an approved waiver. This requirement is known as the “Buy
America Preference (BAP)” and the specific requirements are
codified in 2 CFR § 184.

This BABA CDBG Quick Guide is intended to assist grantees
in determining when an infrastructure project must comply
with the BAP requirements. It is structured into three sections:

PROJECT
PLANNING IMPLEMENTATION AND
RECORDKEEPING

PROJECT
COMPLETION

~ applicability, definitions, and requirements of the BAP.

A4
_\@/_ See the BABA CPD Overview Quick Guide for information on the




https://www.hudexchange.info/programs/baba/

https://www.hudexchange.info/programs/baba/

https://www.hudexchange.info/resource/6956/baba-quick-guide-cpd-overview/
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=3 Planning

What projects are subject to the BAP?

In the planning phase of any CDBG-funded project, grantees should determine whether or not the BAP applies to the project,
and if so, to which classification of materials. The following process outlines the criteria for CDBG projects subject to the BAP,
with four potential outcomes:

1. Complies with the BAP according to HUD’s Phased Implementation Waiver, or
The BAP is not applicable to the entire project because it is not an infrastructure project, or

The BAP is not applicable to the project due to one of HUD’s general waivers, or

d W N

The BAP is not applicable because a project- or product-specific waiver was reviewed by HUD and approved by the Office
of Management and Budget’s Made In America Office (MIAO).

Step 1: Type of project/activity

Are the funds being used for an infrastructure project,
as defined by BABA? Examples of CDBG projects that are considered

infrastructure projects, according to BABA, include:
o Ifyes, proceed to step 2.

« Rehabilitation, maintenance, and reconstruction of

« Ifno, the BAP does not apply. The BAP only applies to buildings and real property, including housing, and

infrastructure projects. «  Construction and repair of public facilities and
improvements, such as water, sewer, or other
utilities, roads, bridges, sidewalks, homeless

shelters, or broadband infrastructure.

Step 2: Funding source

Identify the source(s) of the project funding, including HUD funding or other Federal agency funding that
must comply with the BAP. Does the project funding include CDBG funding?

o Ifyes, proceed to step 3.

+ Ifno, then the grantee does not need to comply with the BAP for CDBG funding but may need to comply with the BAP for other
HUD or Federal funding sources.
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Step 3: Materials

Identify and classify the products that will be used in each infrastructure project. Does the project use
products subject to the BAP (iron, steel, construction materials, or manufactured products)?

o Ifyes, proceed to step 4.

« Ifno, then the BAP does not apply. The BAP only applies
to covered materials.

Step 4: Date of obligation

Identify the obligation date of the CDBG funds,
which is the date HUD executed the CDBG grant
agreement. For each classification of products
required to complete the infrastructure project,
determine whether the date of obligation for CDBG
funds falls on or after the effective date of the BAP
(see table on the right).

o Ifyes, proceed to step 5.

« If no, the BAP does not apply to covered products
before the effective date.

For more guidance on covered products, see the

BABA CPD Overview Quick Guide.

Covered Product

Obligation Date

Iron and Steel

The BAP applies to the
purchase of iron and

steel for infrastructure
projects using CDBG
funds obligated on or after
November 15, 2022.

Specifically Listed
Construction Materials
(non-ferrous metals; lumber;
and plastic-and polymer-
based composite building
materials, pipe, and tube)

The BAP will apply to the
purchase of specifically
listed construction
materials beginning with
funding obligations from
FY2024 CDBG funds, as
well as iron and steel.

Not Listed

Construction Materials
(all other plastic-and
polymer-based products,
glass, fiber optic cable,
optical fiber, engineered
wood, and drywall)

Manufactured Products

The BAP will apply to the
purchase of not listed
construction materials
and manufactured
products beginning with
funding obligations from
FY2025 CDBG funds, as
well as specifically listed
construction materials,
iron, and steel.




https://www.hudexchange.info/resource/6956/baba-quick-guide-cpd-overview/
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Step 5: General waivers

Consider the available HUD General Waivers and determine if all or a portion of the project is covered by any
of the following waivers:

1. Exigent Circumstances Waiver: |s there an urgent need to immediately complete the project because of a threat to life, safety,
or property of residents and the community?

« Ifyes, the Exigent Circumstances Waiver may apply, and the project would not be subject to the BAP.

2. De Minimis, Small Grants, and Minor Components Waiver:
« Isthe total cost of the project from all sources equal to or less than $250,000?
o Ifyes, the De Minimis, Small Grants, and Minor Components Waiver may apply, and the project would not be subject
to the BAP.
-OR-

This waiver can be applied to a portion of the products used in an infrastructure project if the cumulative cost of those
products does not exceed five percent of the total cost of covered products used in the project (up to $1 million). In such
cases, the BAP would be waived for part of the project, but the rest would still need to comply with the BAP.

3. Tribal Recipients Waiver: s the project being funded by a Tribal recipient?

« Ifyes, the Tribal Recipients Waiver may apply and the project would not be subject to the BAP. Note that this is
atypical for CPD programs.

If no to General Waiver questions 1, 2, and 3, proceed to Step 6.

Step 6: Project-specific waivers

Consider the criteria for project-specific waivers and determine if the project is eligible for a waiver due to the
public interest, nonavailability of materials, or unreasonable cost.

1. Isapplyingthe BAP to the project inconsistent with the public interest?

Project-/product-specific waivers are
+ Ifyes, a project-/product-specific waiver may be considered. ject-/p P

available on a limited, case-by-case basis,
2. Arethe materials used in the project not produced in the United States after HUD’s review, a public comment
or not available in sufficient quantities? period, and final approval from the
MIAO. If more than one Federal agency

« Ifyes, a project-/product-specific waiver may be considered.
is funding an infrastructure project,

3. Would the inclusion of domestically produced materials increase the cost project-/product-specific waivers will
of the overall project by more than 25 percent? require coordination among those
. Ifyes, a project-/product-specific waiver may be considered. Federal agencies prior to a determination
by the MIAO.

If no to project-/product-specific waiver questions 1, 2, and 3, the BAP
likely applies and the project documentation should demonstrate that
materials were procured from domestic sources in compliance with
the BAP.
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e Examp[e Projects ................................................................... :

Community Center Development

In September 2023, a grantee awarded $1 million in FY23 CDBG funds for the construction of a
community center in a low- to moderate-income census tract.

+  The projectis an infrastructure project because it is funding construction of a building.
+  The grant funds were obligated after November 15, 2022.
«  The project’s total budget is $1 million.

Does the BAP apply to this project?

The BAP applies to any iron or steel used in this project. The project is not using FY2024
or later grant funds; therefore, the BAP does not apply to construction materials or
Photo by Fieepik manufactured products used in this project.

Community Park Rehabilitation

In September 2023, a grantee awarded $1 million in FY23 CDBG funds for the construction of a
community center in a low- to moderate-income census tract.

+  The grant funds were obligated after November 15, 2022.
«  The project’s total budget is $500,000 even though it is only using $200,000 in CDBG funds.

+  The projectis an infrastructure project.

Does the BAP apply to this project?

Yes, the BAP applies to any iron, steel, or specifically listed construction materials
used in this project. The BAP does not apply to not listed construction materials and
manufactured products because the CDBG funds were obligated prior to the effective
date forthose products.

Owner-Occupied Rehab Program

A grantee operates an owner-occupied rehabilitation program using FY2024 and FY2025 CDBG
funds. The maximum allowable rehabilitation budget for each property is $100,000.

+  The grant funds were obligated after November 15, 2022.
«  The per property budget does not exceed $250,000.

Does the BAP apply to this project?

No, the BAP does not apply to this program because the budget for each property (i.e.,
project) does not exceed $100,000 and thus each individual project is exempt from the
BAP under the De Minimis and Small Grants Waiver.
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Procurement and Subrecipient Selection

For projects using CDBG funds obligated by HUD on or after November 15, 2022, review existing procurement policies and
procedures to ensure that new administrative steps are developed to implement the BAP requirements.

When revising administrative documents, make sure to incorporate the BAP into the terms and conditions of all CDBG awards
forinfrastructure projects. Additionally, it is recommended to assess whether any projects that are currently underway or in the
planning stages are subject to the BAP for iron, steel or other classifications of products.

CDBG grantees engaging in infrastructure projects must comply with the BAP conditions in the FY2023 HUD grant agreement.
Since the terms and conditions of the BAP flow down to subrecipients, the BAP language found in the “Special Conditions” section
should be incorporated into all agreements, even if the BAP does not yet apply based on the phased implementation date. The
BAP must be included in all subawards, contracts, and purchase orders for the products supplied to complete the work under

a CDBG award.

CDBG grantees should ensure that all relevant stakeholders are informed about the BAP requirements and determine whether a
project is subject to the BAP and, if so, for which classification(s) of materials.

Grantees must maintain documentation in accordance with applicable program requirements for recordkeeping and record
retention. It is the grantee’s responsibility to ensure that all records related to BABA compliance are properly maintained,
including any records kept by third parties (subrecipients, contractors, etc.).
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Project Completion

CDBG grantees must retain supporting documentation from subrecipients, contractors, and vendors to develop records
demonstrating compliance with the BABA requirements on a project and material level basis, regardless of whether
infrastructure is the primary purpose of the project.

For HUD to consider a project/product-specific waiver the CDBG grantee must provide the following details as required
by the MIAO:

» Adetailed justification for the use of materials
produced or manufactured outside the United States
with a description of efforts made (e.g., market
research, industry outreach) to avoid the need
for a waiver

« Acertification of a good faith effort to source
domestically produced products supported by terms
contained in requests for proposals, contracts, and
other communications with potential vendors

« Waivertype (nonavailability, unreasonable cost, or
public interest)

« Recipient name and Unique Entity Identifier

« Federal financial assistance program name

« Federal financial assistance funding amount
« Financial assistance listing name and number

o Federal Award Identification Number (FAIN)
(if available)

Federal awarding agency organizational information
(e.g., Common Government-wide Accounting
Classification (CGAC) Agency Code)

Total cost of infrastructure expenditures, including
all Federal and non-Federal sources (as known)

Infrastructure project description and
location (as known)

List of iron or steel item(s), manufactured

products, and construction material(s) proposed

to be excepted from the BAP, including name, cost,
country(ies) of origin (if known), and PSC and NAICS
code for each

Anticipated impact if no waiver is issued

Any relevant comments received during the public
comment period

BAP documentation should be maintained in compliance with CDBG’s record retention requirements.





Additional Resources

BABA CPD Overview Quick Guide

BABA on HUD Exchange

BABA on HUD.gov
2CFR184

2 CFR 200.322

What is Build America, Buy America Factsheet (oMB)
Made in America (OMB)

QUICK GUIDE
Build America, Buy America Act:
COMM
PL

UNITY Buy America Preference
NNING
DEVELOPMENT for CDBG Grantees

This material is based upon work supported, in whole orin part, by Federal award number C-21-TA-MD-0009 awarded to Enterprise Community
Partners, Inc. by the US Dept of HUD. The substance and findings of the work are dedicated to the public. Neither the United States Government,
norany of its employees, makes any warranty, express orimplied, orassumes any legal liability or responsibility for the accuracy, completeness,
or usefulness of any information, apparatus, product, or process disclosed, or represents that its use would not infringe privately-owned rights.
Reference herein to any individuals, agencies, companies, products, process, services, service by trade name, trademark, manufacturer, or
otherwise does not constitute orimply an endorsement, recommendation, or favoring by the author(s), contributor(s),the U.S. Government or
any agency thereof. Opinions contained herein are those of the author(s) and do not necessarily reflect the official position of, or a position that
is endorsed by, HUD or any Federal agency.
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Buy American (BAA) or Buy America

This factsheet provides an understanding of Made in America Laws including the difference between

“Buy American” and “Buy America”

Executive Order 14005 (the Executive Order), Ensuring the Future Is Made in All of America By All of America’s
Workers, makes it the United States Government’s policy to use terms and conditions of Federal financial assistance
awards and Federal procurements to maximize use of goods, products, and materials produced in, and services offered
in, the United States. The Federal Government will work to, whenever possible and consistent with applicable law,
procure and support through financial assistance goods, products, materials, and services from sources that will help
American domestic businesses compete in strategic industries and help America's workers thrive.

The Executive Order is part of a larger overall policy effort intended to promote domestic production in critical
industries, make supply chains more resilient, and address supply chain vulnerabilities, including those exposed by the
COVID-19 pandemic.

The Made in America Office is driving this effort to support America’s manufacturing companies and workers
through better implementation and enforcement of Made in America Laws. Made in America Laws include two main
domestic content preference types for goods: Buy American Act requirements for Government procurement and Buy
America requirements for Federal financial assistance. These domestic preferences have similar sounding names, but
are different in important ways. This fact sheet provides an overview of the basic differences between the two
preference types. Stakeholders seeking to supply the U.S. Government or its assistance recipients should inquire
directly with the agency or recipient in question for further information.

Buy American Act Requirements for Government Procurement

“Buy American” is the phrase used to describe domestic content preferences generally applied to direct Federal
procurement—that is, the goods that the U.S. Government buys for its own use. The Buy American Act (BAA) (41
U.S.C. §§ 8301-8305) is the primary law addressing domestic content preferences in Federal procurement. It
provides a preference for the purchase of domestic supplies (or domestic end products) and domestic construction
materials. The implementing regulations for the BAA in the Federal Acquisition Regulation (FAR) provide a two-part
test for determining if an end product (that does not consist wholly or predominantly of iron or steel or a combination
of both) qualifies as a domestic end product: (i) the end product must be manufactured in the U.S.; and (ii) effective
October 25, 2022 more than 60 percent of the cost of its components must be mined, produced, or manufactured in the
U.S.! The domestic content threshold increased to 60 percent on October 25, 2022, further increases to 65 percent in
calendar year 2024, and 75 percent in calendar year 2029. In the event no domestic products can meet the new
thresholds or the cost to acquire them would be unreasonable, there is a 55 percent fallback threshold in effect from
October 25, 2022 through December 31, 2029. For end products consisting wholly or predominantly of iron or steel
or a combination of both, the cost of domestic components must be 95 percent to qualify as a domestic end product.?
The FAR provides similar standards for domestic construction materials.?

Buy America Requirements for Federal Financial Assistance

“Buy America” is the phrase used to describe domestic preferences generally applied to awards made with Federal
financial assistance. There is no single “Buy America” statute. Rather, there are a number of statutes that require
certain Federal agencies providing Federal financial assistance to apply domestic content procurement preferences for
goods, products, and materials made in the U.S. The Infrastructure Investment and Jobs Act (IIJA), also known as the
Bipartisan Infrastructure Law (BIL), enacted on November 15, 2021, includes the Build America, Buy America Act,
which expands Buy America requirements government-wide to Federal financial assistance programs for
infrastructure.

1 See 48 CFR 25.003; see also Amendments to the FAR Buy American Act Requirements, 87 FR 12780 (Mar. 7, 2022), effective Oct. 25, 2022.
2 See 48 CFR 25.003.
3 See 48 CFR 25.003; 87 FR 12780 (Mar. 7, 2022); and FAR subpart 25.2.



https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/25/executive-order-on-ensuring-the-future-is-made-in-all-of-america-by-all-of-americas-workers/
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https://www.acquisition.gov/far/part-25

https://www.congress.gov/bill/117th-congress/house-bill/3684/text



Buy American Act

Buy America Laws

What Federal funding does the requirement apply to?

Generally, “Buy American Act” requirements apply to
direct Federal procurement—what the Federal
government buys for its own use.

The Buy American Act (41 U.S.C. § 8301-8305)
requires a preference for domestic end products (i.e., an
article, material, or supply to be acquired for public
use) and domestic construction materials procured by
the Federal Government valued at more than the micro-
purchase threshold, which is $10,000, but may be
raised during an emergency, such as in response to a

“Buy America” requirements are domestic content
requirements that apply to certain Federal financial
assistance programs.*

What is the requirement?

There is no single “Buy America” statute. However,
the Build America, Buy America Act’ (BABAA) is the
most expansive statute (i.e., covering multiple agencies
and domestic content preferences), requiring that
financial assistance programs for infrastructure® utilize
American-made iron, steel, construction materials, and
manufactured products.

major disaster.
What are the criteria?

Under FAR 25.003, for products that are not iron and
steel products, a product qualifies as a domestic end
product if the item is manufactured in the U.S. and
more than 60 percent of the cost of all the component
parts is also mined, produced, or manufactured in the
U.S. The standard for domestic end products increased
to 60 percent on October 25, 2022, further increases to
65 percent in calendar year 2024, and 75 percent in
calendar year 2029.” In the event no product is
available that can meet the new thresholds or the cost
to acquire them would be unreasonable, there is a 55
percent fallback threshold in effect from October 25,
2022 through December 31, 2029. For iron and steel
products, the applicable percentage for cost of
domestic components is 95 percent. The FAR provides
a similar standard for domestic construction materials.

Under BABAA, items purchased for use in a covered
infrastructure project must meet the following
requirements®:

(1) Iron and steel: All manufacturing processes, from
the initial melting stage through the application of
coatings, occurred in the U.S.

(2) Manufactured products: All products are
manufactured in the U.S., and the cost of its
components that are mined, produced, or manufactured
in the U.S. is greater than 55 percent of the total cost of
all components.

(3) Construction materials: All manufacturing
processes occurred in the U.S.

See M-22-11 Initial Implementation Guidance on
Application of Buy America Preference in Federal
Financial Assistance Programs for Infrastructure for
more information. Additional information is also
available from the awarding agency on agency-specific
statutes and requirements.

Can the requirements be waived?

Yes, when necessary. The FAR includes exceptions for
nonavailability; unreasonable cost; public interest; and
commercial information technology. Other general
exceptions include acquisitions subject to certain trade
agreements; and the partial waiver for commercial off-
the-shelf (COTS) products. For additional information,
consult the agency making the purchase.

Yes, when necessary. In general, agencies may waive
application of the Buy America requirements on the
following bases: domestic non-availability,
unreasonable cost, and public interest. For additional
information, consult the awarding agency.

How does the Trade Agre
For certain goods, services, and construction contracts
that exceed certain thresholds (See FAR 25.402 for
applicable thresholds as they vary depending on the
agreement), agencies cannot discriminate against
products and suppliers from designated countries,

4 See Title IX-BABAA of div. G of the IlJA at §§ 70901-27 for details.

5 See Title IX-BABAA of div. G of the IlJA at §§ 70901-27 for details.

6 See Title IX-BABAA of div. G of the |IJA at Section 70912 for definition.
7 See 87 FR 12780 (Mar. 7, 2022), effective Oct. 25, 2022.

The BABA provisions apply in a manner consistent
with United States obligations under international
agreements. Typically, Federal financial assistance
awards are generally not subject to international trade
agreements because these international obligations only

8 See M-22-11 Initial Implementation Guidance on Application of Buy America Preference in Federal Financial Assistance Programs for Infrastructure.
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including countries party to the World Trade
Organization Agreement on Government Procurement
(GPA) or a U.S. Free Trade Agreement (FTA), and
certain least developed countries®. EO 14005 does not
change the operation of the TAA.

Do items receive a

apply to direct procurement activities by signatories to
such agreements.

In certain circumstances, however, a number of States
have opted to obligate their procurement activities to
the terms of one or more international trade
agreements, and as such, are included in schedules to
the international trade agreements. In such cases,
agencies may propose waivers in the public interest to
allow State entities to comply with their international
trade obligations.

For additional information, consult the State in
question or the agency providing the funds.

Yes, for offers of domestic end products and
construction material subject to the BAA, an evaluation
factor (price preference) is applied. The preference is
50 percent in procurements conducted by the
Department of Defense.!” For procurements conducted
by civilian agencies, the preference is 30 percent if the
offer is made by a small business and 20 percent if the
offer is made by an entity other than a small business.'!
Regulatory changes that will take effect at a future date
will authorize agencies to apply an enhanced price
preference to domestic end products and construction
material that is considered a critical item or made up of
critical components.

9 See 48 CFR 25.402. See also 52.225-5 Trade Agreements.
10 See 48 CFR 225.502.

No, a price preference or evaluation factor is not
typically applied to awards of Federal financial
assistance. Agencies evaluate and make awards
consistent with their specific legal authorities.

11 See 48 CFR 25.106 (effective Oct. 25, 2022). Prior to October 25, 2022, evaluation factors were addressed at 48 CFR 25.105.
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NOTICE OF CONTRACT AWARD

A. Contractor Information
CDBG Contract No.

Project Description:

Phonet#:
FEI#: Wage Rate Decision #0OK
UEI #: Type Mod # Date

B. Acceptance of Bid:
The Owner has considered the bid submitted by you for the described work in response to the Advertisement for Bids dated

and with bid opening held on , 20

You are hereby notified that your bid has been accepted in the amount of $

If you fail to execute said agreement and furnish applicable bonds and insurance within ten (10) days from the date of this
notice, said Owner will be entitled to consider all your rights arising out of the Owner’s acceptance of your bid as abandoned
and as a forfeiture of your bid bond. The Owner will be entitled to such other rights as may be granted by law. You are

required to return an acknowledged copy of this Notice of Award to the Owner.

Awarded this day of , 20

CDBG Grantee/Owner:

Signature of Authorized Official Typed Name & Title

C. Contractor Certifications & Acknowledgement:

1. Type of Trade: Construction; L_1 Other Service ( )
2. Business Ownership; Black or African Americans; Asians; Hispanics or Latinos;
American Indian or Alaskan Natives; Native Hawaiian or Other Pacific Islanders; Whites
3. Certified Minority Business Enterprise: Yes No
4. Certified Women Owned Business: Yes No
5. Section 3 Business Concern: Yes No
6. Contractor Debarment Review Certification has been submitted: Yes L_1 No L__1
7. Active Registration in SAM.gov? Yes No

Acknowledged by:

Contractor Signature Print Name Date

Form 407.3
Rev. 11/2023





Notice of Award Instructions

Must include all of the following items or this form will be returned to the Grantee.

Section A. Contractor Information:

Enter the Bidder's Name, Entity Name, Address, and Phone Number, Federal Employer Identification (FEI)
number, and the Unique Entity ID (UEI) number from the https://sam.gov/content/home registration.
Enter the CDBG Contract Number, Project Description, Approved Davis Bacon Wage Rate Decision(s).

Section B. Acceptance of Bid:

Enter the dates of both Bid Advertisements.

Enter the date of the bid opening.

Enter the amount of the contractor’s bid.

Enter the date of the Award.

Enter the name of the CDBG grantee/owner.

Obtain the signature of the Grantee’s Authorized Official and Type the Name and Title.

Section C: Contractor Information:

1.

Type of Trade: Check beside appropriate trade for contractor (Construction or Other).

. Business Ownership: Check beside the appropriate race/ethnicity of the contractor.

Check yes or no for Minority Owned Business Enterprise Certification
Check yes or no for Women Owned Business Certification
https://www.okcommerce.gov/doing-business/business-services/women-owned-business-certifications/

Section 3 Business Concern: A Section 3 business concern is a business that meets at least one of the
following criteria, documented within the last six-month period:
1. Atleast 51 percent owned and controlled by low- or very low-income persons; or
2. Over 75 percent of the labor hours performed for the business over the prior three-month period
are performed by Section 3 workers; or
3. A business at least 51 percent owned and controlled by current public housing residents or
residents who currently live in Section 8-assisted housing.
Check yes or no that the ODOC Form 407.2 Contractor Debarment Review Certification has been included
in the bid documents to the owner.
Check yes or no for Active Registration in SAM.gov.

IMPORTANT NOTE: CDBG PROJECTS are federally funded and ALL ENTITIES receiving

these funds as a “contractor” must be registered as ACTIVE in SAM.gov with no exclusions.

Form 407.3
Rev. 11/2023
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Build America, Buy America Act:
Buy America Preference (BAP)

Applicability Checklist

Oklahoma Department of SEXNKHH&

mmer - CDBG Program
Co erce 1C G ogra DEVELOPMENT

Grantee Requirement Overview

Please complete this worksheet to assist with determining the
Buy America Preference (BAP). This checklist follows the For more information on BABA
analysis steps as described in NOTICE CPD-25-01 and should and the BAP, visit the BABA
be uploaded with the CDBG Construction Procurement page on the HUD exchange.
Checklist at time of Notice of Award Submittal. You may

seek assistance from the project engineer and construction
contractor to complete the worksheet and provide supporting

documents. . .
Project Information

Grantee Name

Grant Contract Number

Activity Description

Is the project an infrastructure project, as defined by the BABA statute?

Yes Continue to Step 2.

No The BAP does not apply. The BAP only applies to infrastructure projects. Stop here.

This material is based upon work supported, in whole or in part, by Federal award number C 21 TA MD 0009 awarded to Enterprise Community Partners, Inc. by
the US Dept of HUD. The substance and findings of the work are dedicated to the public. Neither the United States Government, nor any of its employees, makes
any warranty, express or implied, or assumes any legal liability or responsibility for the accuracy, completeness, or usefulness of any information, apparatus,
product, or process disclosed, or represents that its use would not infringe privately owned rights. Reference herein to any individuals, agencies, companies,

products, process, services, service by trade name, trademark, manufacturer, or otherwise does not constitute or imply an endorsement, recommendation, or

favoring by the author(s), contributor(s),the U.S. Government or any agency thereof. Opinions contained herein are those of the author(s) and do not necessarily

reflect the official position of, or a position that is endorsed by, HUD or any Federal agency.




https://www.hudexchange.info/programs/baba/
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Build America, Buy America Act

Will the project use covered materials?

Optional Buy America Preference (BAP) Applicability Checklist

COMMUNITY
PLANNING
DEVELOPMENT

Each material should be classified into only one category: iron and steel, specifically listed construction materials, not listed
construction materials, or manufactured products. This classification is necessary to apply HUD’s Phased Implementation waiver.

Check the box below for each type of covered material incorporated into this infrastructure project.

Iron or steel

Specifically Listed Construction materials

Not Listed Construction materials

Manufactured products

If you checked any boxes above, answer yes.

I:l Yes | Continue to- Step 3

No The BAP does not apply to this project because it will not incorporate any covered materials. Stop here.

Photo by Marissa Daeger on Unsplash

FORM 407.8 2025 Buy America
Preference Applicability Checklist





Build America, Buy America Act Optional Buy America Preference (BAP) Applicability Checklist

Based on the obligation date of the covered CPD program funds, does the BAP apply to the funding source
and covered materials that will be used in the project?

C
Z

22
Z
2
o2

(o]
o
>

Use the phased implementation table to determine whether the BAP applies based on the obligation date for the covered CPD
program funds and classification of materials. The BAP may only apply to some covered materials used in the project.

The obligation date is generally the date that HUD executed the grant agreement for covered CPD program funds to the grantee.
This date may be found in the grant agreement. The obligation date is not the date when the grantee commits funds to a project
under a subrecipient agreement.

Specifically Listed Not Listed

BAP will apply to... Iron and Steel Construction Materials Construction Materials Manufactured Products
CDBG CDBG funds obligated Projects using Projects using Projects using
on or after 11/15/22 FY24 CDBG funds FY25 CDBG funds FY25 CDBG funds

Yes | Indicate here which covered materials the BAP applies to and continue to- Step 4

Iron and steel

Specifically listed construction materials

Not listed construction materials

I:l Manufactured products

No The BAP does not apply to this project because the funds were obligated before the effective date
for the program/materials used in the project. Stop here.

-4- Form 407.8
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Build America, Buy America Act

HUD has issued several general waivers. Check the box next to any conditions that apply to the project.

Optional Buy America Preference (BAP) Applicability Checklist

22
2s
Z
@

(o]
o
>
=
<

Infrastructure projects that meet the conditions of a general waiver may be exempt in whole or in part from the BAP.

The total cost of the project from all sources (Federal and non-Federal) is an amount equal to or less than
the 2 CFR 200.1 simplified acquisitioIn threshold, which is currently $250,000. If checked, the Small

Grants Waiver applies, and the project is exempt from the BAP. (Waiver effective until November 23,
2027)

There is an urgent need to immediately complete the project because of a threat to life, safety, or property.
If checked, the Exigent Circumstances Waiver applies, and the project is exempt from the BAP. (Waiver
effective until November 23, 2027.)

If you checked any of the boxes above, answer yes below.

Yes The HUD general waiver selected above is being applied to this project, so the BAP does not apply to
the entire project. Documentation of the conditions of the waiver should be attached.

No Proceed to Step.. 4a

Step 4a:

Calculate the De Minimis limit for the project:

The total cost of all covered materials includes all iron and steel, construction materials, and manufactured products used in the
project, regardless of whether the BAP currently applies under the Phased Implementation waiver.

Enter the total cost of all covered materials:

Multiply that amount by 0.05 (5%):

Enter the lower of the number calculated in the row
above or $1,000,000 (whichever is less).

The amount in the third row above is the De Minimis limit for this project. The BAP can be waived for covered materials from
foreign or unknown sources at a cost not to exceed the De Minimis limit of 5% of the total cost of materials or $1,000,000

(whichever s less). The BAP will still apply to other covered materials used in the project. Please attach a list of
covered materials and their associated costs to which the De Minimis limit has been applied.

-5- Form 407.8
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Build America, Buy America Act Optional Buy America Preference (BAP) Applicability Checklist

Is there a need for a project-/product-specific waiver?

COMMUNITY
PLANNING
DEVELOPMENT

If the BAP applies to a project and all general waiver flexibilities have been utilized, but there are remaining covered materials
that can only be sourced from foreign or unknown sources, then a grantee may apply for a project-/product-specific waiver.

Yes Refer to guidance in Section VIII and IX of Notice CPD-25-01 - (Waiver Instructions from HUD)

No

Completed by Name and Phone Number Date Completed

Form 407.8

CHECKLIST
Build America, Buy America Act:

Sﬁxwmll\% Buy America Preference (BAP)

oeveropment | Applicability Checklist
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OFFICE OF COMMUNITY PLANNING

AND DEVELOPMENT

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, DC 20410-7000

Special Attention of:

All CPD Division Directors

HUD Field Offices

HUD Regional Offices

All CDBG Grantees

All CoC Grantees

All HOME Participating Jurisdictions
All HTF Grantees

All ESG Grantees

All HOPWA Grantees

NOTICE: CPD-25-01

Issued: January 13, 2025
Supersedes: CPD-2023-12

Expires: This Notice remains in effect until
amended, superseded, or rescinded.

Cross Reference:
Sections 70901-52 of Pub. L. No. 117-58

Subject: CPD Implementation Guidance for the Build America, Buy America Act’s Buy America

Preference.

Overview

This updated Community Planning and Development (CPD) Notice supersedes CPD Notice

2023-12 to provide clarified implementation guidance for the “Buy America Preference” (BAP)
imposed by the Build America, Buy America Act (BABA) enacted under Division G, Title IX of

the Infrastructure Investment and Jobs Act (I1JA, Pub. L. No. 117-58) signed into law on November

15, 2021. It describes how grantees can use covered CPD program funds for public infrastructure

projects to bolster America’s industrial base, protect national security, and support high-paying jobs.

The refreshing of this Notice is intended to provide greater clarity to grantees

implementing BABA. Specifically, the Notice clarifies how the BAP applies to public infrastructure

for housing projects. Projects with one- to four-units should be classified as private and not subject
to BABA. Housing projects with five or more units should be considered as public infrastructure
subject to BABA unless another BABA waiver or exemption applies. In addition, the Notice
includes a reclassification of HOME-ARP to CPD programs not covered by the BAP, clarification
on determining a project scope, BAP applicability to program income, additional recordkeeping
considerations, guidance on using HUD’s online project-specific waiver application website, and
new resources to assist with compliance and determining when a project-specific waiver is

appropriate.

This Notice also highlights issues that grantees will want to consider when preparing for

1





HUD’s full implementation of the BAP in FY2025, as described in “Public Interest Phased
Implementation Waiver for FY 2022 and 2023 of Build America, Buy America Provisions as
Applied to Recipients of HUD Federal Financial Assistance” (88 Fed. Reg. 17001, effective March
15, 2023 (“Phased Implementation Waiver”), which establishes BAP implementation points
according to a schedule across HUD programs.

More in-depth technical assistance related to both BABA compliance and best practices is
available on the HUD Exchange and hud.gov websites. HUD also encourages grantees to contact
their assigned local field offices to discuss issues and concerns within the regulatory framework.
This Notice uses the term “grantee” generically to also include HOME participating jurisdictions.
The guidance provided in this Notice is subject to change if the Office of Management and Budget
(OMB) updates guidance on the application of BABA for Federal financial assistance (FFA)
programs for infrastructure.

Contents
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A. Federal Government-wide Guidance on BABA ...t 3
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. The Build America, Buy America Act (BABA)

The Build America, Buy America Act (BABA) was signed into law by President Biden on
November 15, 2021, as part of the Infrastructure Investment and Jobs Act (I1JA) as Sections 70901-
52 of Pub. L. No. 117-58. In addition to providing funding for roads, bridges, rails, and high-speed
internet access, it created an incentive to increase domestic manufacturing across the country
through the inclusion of BABA’s “Buy America Preference” (BAP). In general, the BAP requires
that all iron, steel, manufactured products, and construction materials used in public infrastructure
projects funded with Federal financial assistance (FFA), as outlined in Section 70914(a) of BABA,
must be produced in the United States. The intent of the BAP is to stimulate private-sector
investments in domestic manufacturing, bolster critical supply chains, and support the creation of
well-paying jobs for people in the United States. The preference is also intended to bolster
American firms’ ability to compete and lead globally for years to come by requiring entities that
receive Federal infrastructure funds to use American materials and products.

The BAP applies to all spending on public infrastructure projects by Federal agencies,
including HUD. In BABA, and for purposes of this Notice, the Federal infrastructure spending with
a BAP is referred to as “Federal financial assistance” or “FFA.” Under Section 70912(7), FFA for
public infrastructure "projects” includes the “construction, alteration, maintenance, or repair of
infrastructure in the United States”. Under Section 70914(a), the use of American iron and steel,
construction materials, and manufactured products generally applies to funding from CPD programs
for public infrastructure projects. However, the BAP does not apply to “pre and post disaster or
emergency response expenditures” under Section 70912(4)(B). A list of CPD disaster or emergency
funding meeting these criteria can be found in Section IV.

Effective May 14, 2022, the BAP applies to infrastructure spending unless an agency issues
a waiver in three limited situations: 1) when applying the domestic content procurement preference
would be inconsistent with the public interest, 2) when types of iron, steel, manufactured products
or construction materials are not produced in the United States in sufficient and reasonably available
quantities or of a satisfactory quality, or 3) where the inclusion of those products and materials will
increase the cost of the overall project by more than 25 percent. Before issuing a waiver, HUD,
must make a detailed written explanation for the proposed determination to issue the waiver
publicly available and provide a period of not less than 15 days for public comment on the proposed
waiver. Additional details on waivers can be found in Sections VI1II and IX of this Notice.

A. Federal Government-wide Guidance on BABA

As a part of the Federal government’s support of domestic production and manufacturing
through infrastructure investments, OMB and HUD have taken several steps to implement the BAP
by providing guidance and issuing HUD general waivers.

On August 23, 2023, OMB issued final rules for 2 CFR Parts 184 and 200 and provided
further guidance on implementing the statutory requirements and improving FFA management and
transparency (88 Fed. Reg. 57750, effective October 23, 2023). These government-wide regulations
apply to HUD programs and provide direction on implementing a BAP waiver process. The new
and revised regulations also provide additional guidance on construction material standards, the cost





components of manufactured products, and their definitions.

On October 25, 2023, OMB issued guidance to all Federal agencies on how to implement
BABA consistently across the government. The “Implementation Guidance on Application of Buy
America Preference in Federal Financial Assistance Programs for Infrastructure” (M-24-02) (OMB
Guidance) directs Federal agencies, including HUD, on how to apply the BAP and provides an
overview of the BAP waiver requirements. OMB may also issue additional or updated guidance in
the future, and HUD will update its guidance as necessary.

B. HUD Actions and Guidance on BABA

BABA is a new and complex statute that became effective in 2022. As such, establishing
governmentwide guidance on these new statutory requirements has been an iterative process. Since
the passage of BABA, HUD has worked diligently to implement the BAP for all HUD programs.
Before the law became effective on May 14, 2022, HUD established a Department-wide BABA
leadership committee. On June 1, 2022, HUD issued a Request for Information (RFI) to collect
public comments on potential BABA implications for HUD grantees (87 FR 33193). To ease the
transition in complying with the BAP, HUD proposed and received several general applicability
waivers for covered FFA, which includes CPD programs. These waivers and other BABA
information are available on HUD’s website at https://www.hud.gov/baba. Further details on these
waivers and their application to CPD programs are provided in Section V of this Notice.

CPD has taken several actions to notify and communicate with stakeholders and grantees on
BABA requirements and their impact on CPD programs. Since Fiscal Year (FY) 2022, all grant
transmittal letters and notices of funding opportunities (NOFOs) have included a reference to the
BAP under BABA. For the FY2023 and FY2024 funding allocations, all CPD grant agreements
with covered FFA included a clause to require that the grantee must comply with BABA, as
applicable, which will remain in place for future allocations. Throughout 2023 and 2024, CPD has
held BABA information sessions for CPD grantees and operates a dedicated email box at
CPDBABA@hud.gov to answer questions from individual grantees and stakeholders. In October
2023, CPD established a HUD Exchange page (hudexchange.info/programs/baba/) as a central
resource for grantees. CPD has developed technical assistance products, including quick guides,
webinars, and frequently asked questions (FAQS), that are available to CPD grantees on this site.

1. Definitions

CPD has aligned its definitions regarding policy interpretations of BABA with regulations at
2 CFR part 184 and Appendix 1 of OMB guidance M-24-02 as stated below.

1. Build America, Buy America Act is defined in 2 CFR § 184.3 and means division G, title
IX, subtitle A, parts I-I1, sections 70901 through 70927 of the Infrastructure Investment and
Jobs Act (Pub. L. No. 117-58).

2. Buy America Preference is defined in 2 CFR § 184.3 and means the “domestic content
procurement preference” set forth in section 70914 of BABA, which requires the head of
each Federal agency to ensure that none of the funds made available for a Federal award for




https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
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an infrastructure project may be obligated unless all of the iron, steel, manufactured
products, and construction materials incorporated into the project are produced in the United
States.

3. Categorization of Articles. The term *“categorization of articles” refers to the requirement
that articles, materials, and supplies should only be classified into one of the following
categories:

I. Iron or steel products;

i. Manufactured products;

iii. Construction materials; or

iv. Section 70917(c) materials.

Each article, material, or supply should be classified in only one of the categories listed
above. In some cases, an article, material, or supply may not fall under any of the categories
listed in this paragraph. The classification of an article, material, or supply as falling into one
of the categories listed in this paragraph must be made based on its status at the time it is
brought to the work site for incorporation into an infrastructure project. In general, the work
site is the location of the infrastructure project at which the iron, steel, manufactured
products, and construction materials will be incorporated.

4. Component is defined in 2 CFR § 184.3 and means an article, material, or supply, whether
manufactured or unmanufactured, incorporated directly into: a manufactured product; or,
where applicable, an iron or steel product.

5. Construction Materials is defined in 2 CFR § 184.3 and means articles, materials, or
supplies that consist of only one of the items listed in paragraph (1) of this definition,
except as provided in paragraph (2) of this definition. To the extent one of the items listed
in paragraph (1) contains as inputs other items listed in paragraph (1), it is nonetheless a
construction material.

(1) The listed items are:
i.  Non-ferrous metals;
ii.  Plastic and polymer-based products (including polyvinylchloride, composite
building materials, and polymers used in fiber optic cables);
ii.  Glass (including optic glass);
iv.  Fiber optic cable (including drop cable);
v.  Optical fiber;

vi.  Lumber;
vii.  Engineered wood, and
viii.  Drywall.

(2) Minor additions of articles, materials, supplies or binding agents to a
construction material do not change the categorization of the construction material.

6. Covered Materials includes the following when used in connection with an Infrastructure
Project:
(A) all iron and steel;






10.

11.

12.

13.

(B) all Manufactured Products; and
(C) all Construction Materials.

Covered CPD Programs. The term “covered CPD programs” means any Federal financial
assistance administered by CPD that is used for public infrastructure projects, excepting
expenditures related to pre and post disaster or emergency response.

Grantee. The term “grantee,” as defined at 24 CFR 5.100, means the person or legal entity
to which a grant is awarded and that is accountable for the use of the funds provided.

Federal Financial Assistance (FFA) has the meaning given to the term in 2 CFR 200.1 (or
successor regulations) and includes all expenditures by a Federal agency to a Non-
Federal Entity for an Infrastructure Project, except that it does not include:

(A) expenditures for assistance authorized under section 402, 403, 404, 406, 408, or 502
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C.
5170a, 5170b, 5170c, 5172, 5174, or 5192) relating to a major disaster or emergency
declared by the President under section 401 or 501, respectively, of such Act (42 U.S.C.
5170, 5191); or

(B) pre and post disaster or emergency response expenditures.

Infrastructure as described in 2 CFR 184.4(c), encompasses public infrastructure projects in
the United States, which includes, at a minimum: the structures, facilities, and equipment for
roads, highways, and bridges; public transportation; dams, ports, harbors, and other
maritime facilities; intercity passenger and freight railroads; freight and intermodal facilities;
airports; water systems, including drinking water and wastewater systems; electrical
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real
property; and structures, facilities, and equipment that generate, transport, and distribute
energy including electric vehicle (EV) charging. See also 2 CFR 184.4(d).

Infrastructure Project The term “infrastructure project” is defined in 2 CFR 184.3 and means
any activity related to the construction, alteration, maintenance, or repair of public
infrastructure in the United States regardless of whether infrastructure is the primary
purpose of the project. See also 2 CFR 184.4(c) and (d).

Iron and Steel Products The term “iron and steel products” is defined in 2 CFR 184.3 and
means articles, materials, or supplies that consists wholly or predominantly of iron or steel,
or a combination of both.

Predominantly of iron or steel or a combination of both is defined in 2 CFR 184.3 and
means that the cost of the iron and steel content exceeds 50 percent of the total cost of all its
components. The cost of iron and steel is the cost of the iron or steel mill products (such as
bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the manufacture of the
product and a good faith estimate of the cost of iron or steel components.






14.

15.

16.

17.

18.

19.

20.

Made in America Office. The term “Made in America Office” or “MIAO” means the office
at the Office of Management and Budget, established by section 70923 of BABA, that is
charged with implementing the BAP and establishing the procedures to review waiver
requests.

Manufactured Products is defined in 2 CFR 184.3 and means:

(1) Articles, materials, or supplies that have been:
(i) Processed into a specific form and shape; or
(if) Combined with other articles, materials, or supplies to create a product
with different properties than the individual articles, materials, or supplies.

(2) If an item is classified as an iron or steel product, a construction material, or a
section 70917(c) material under 2 CFR 184.4(e) and the definitions set forth in
this section, then it is not a manufactured product. However, an article, material,
or supply classified as a manufactured product under 2 CFR 184.4(e) and
paragraph (1) of this definition may include components that are construction
materials, iron or steel products, or section 70917(c) materials.

Manufacturer is defined in 2 CFR 184.3 and means the entity that performs the final
manufacturing process that produces a manufactured product.

Non-Federal Entity means a State, local government, Indian tribe, Institution of Higher
Education (IHE), or nonprofit organization that carries out a Federal award as a recipient or
subrecipient., as provided in 2 CFR 200.1.

Not Listed Construction Materials The term “not listed construction materials” refers to the
category of construction materials that are subject to the BAP, but not included in HUD’s
specifically listed construction materials, as defined in the Phased Implementation Waiver.
This includes:
i. plastic and polymer-based products other than composite building materials
or plastic and polymer-based pipe or tube;
ii. glass (including optic glass); and
iii. drywall.

Obligate means an action taken by HUD that creates a legal liability of the government for
the payment of goods and services ordered or received or that administratively recognizes a
legal duty on the part of the Agency that could mature into a legal liability by virtue of
actions outside of HUD’s control. The milestone in the federal assistance award process
that establishes the obligation date varies for each program, but for many CPD programs the
obligation date occurs upon HUD’s execution of the grant agreement.

OMB Guidance . The term “OMB guidance” refers to 2 CFR Part 184, the "Implementation
Guidance on Application of Buy America Preference in Federal Financial Assistance
Programs for Infrastructure” (M-24-02), issued October 25, 2023, by the Office of
Management and Budget, and any subsequent guidance to rescind or replace M-24-02. This
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21.

22.

23.

24.

guidance is applicable to the heads of all Federal agencies for the implementation of
BABA'’s Buy America Preference.

Pre and Post Disaster or Emergency Response Expenditures. The term “pre and post
disaster or emergency response expenditures” means Federal funding authorized under
section 402, 403, 404, 406, 408, or 502 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (Stafford Act) relating to a major disaster or emergency declared
by the President under section 401 or 501, respectively. The BAP does not apply to pre- and
post-disaster or emergency response expenditures authorized by statutes other than the
Stafford Act and made in anticipation of or in response to an event that qualifies as an
emergency or major disaster within the meaning of the Stafford Act.

Produced in the United States is defined in 2 CFR 184.3 and means:

I. Inthe case of iron or steel products, all manufacturing processes, from the
initial melting stage through the application of coatings, occurred in the
United States.

ii. In the case of manufactured products:

1. The product was manufactured in the United States; and

2. The cost of components of the manufactured product that are mined,
produced, or manufactured in the United States is greater than 55
percent of the total cost of all components of the manufactured
product, unless another standard that meets or exceeds this standard
has been established under applicable law or regulation for
determining the minimum amount of domestic content of the
manufactured product. See 2 CFR 184.2(a). The costs of
components of a manufactured product are determined according
to 2 CFR 184.5.

iii.  In the case of construction materials, all manufacturing processes for the
construction material occurred in the United States. See 2 CFR 184.6 for
more information on the meaning of “all manufacturing processes” for
specific construction materials.

Section 70917(c) Materials. The term “section 70917(c) materials™ is defined in 2 CFR
184.3 and means cement and cementitious materials; aggregates such as stone, sand, or
gravel, or aggregate binding agents or additives.

The Federal Register Notice implementing new BABA regulations at 2 CFR 184 (88 FR
57787) clarifies that all categorizations of Covered Materials should be made based on the
status of the material when it arrives at the work site. Section 70917(c) materials that are
used at the work site, such as wet concrete or hot asphalt, are not subject to the BAP.
However, Section 70917(c) materials may be components of manufactured products if, for
example, they are used to produce precast concrete products before being transported to the
work site.

Specifically listed construction materials. The term “specifically listed construction
materials” for HUD programs includes:






non-ferrous metals;

lumber;

composite building materials; and
plastic and polymer-based pipe and tube.

cooe

I11.  Applicability of the BAP to CPD Programs and Projects

The BAP applies to the purchase of iron, steel, manufactured products, and construction
materials for Covered CPD Programs when funds are used for the construction, alteration,
maintenance, or repair of public infrastructure, as defined by BABA. This list of Covered CPD
Programs is subject to change if there are any changes to the eligible uses of funds or the
establishment of new programs that fund public infrastructure projects and are covered by BABA.
Covered CPD Programs currently include:

Community Development Block Grant Formula Programs (CDBG)

Section 108 Loan Guarantee

HOME Investment Partnerships Program (HOME)

Housing Trust Fund (HTF)

Recovery Housing Program (RHP)

Emergency Solutions Grants (ESG)

Continuum of Care (CoC)

e Housing Opportunities for Persons With AIDS (HOPWA)

Self-Help Homeownership Opportunity Program (SHOP)

Special NOFA for unsheltered and rural homeless

Veterans Housing Rehabilitation and Modification Program (VHRMP)
Community Project Funding (CPF)/Economic Development Initiatives (EDI)
Section 4 Capacity Building

Rural Capacity Building

Pathways to Removing Obstacles to Housing (PRO Housing)

Preservation and Reinvestment Initiative for Community Enhancement (PRICE)
Continuum of Care Builds Notice of Funding Opportunity (CoCBuilds NOFO)

BABA applies to any project that involves the construction, alteration, maintenance, or
repair of public infrastructure, regardless of whether infrastructure is the primary purpose of the
project. Since the term “infrastructure” includes the structures, facilities, and equipment for
“buildings and real property”, the BAP generally applies to Covered CPD Program funds provided
for housing projects. OMB acknowledged at 2 CFR 184.4(d) that some projects may be “private”
in nature and are not considered public infrastructure subject to BABA. An example OMB
provided in M-24-02 is a project consisting solely of the purchase, construction, or improvement of
a private single-family home for personal use.

Through this notice, CPD provides further clarification on when grantees should apply
BABA'’s requirements to housing projects as described in M-24-02.
1. Housing projects with one to four units are considered “private,” consistent with HUD’s
definition of single-family housing. Housing projects with one to four units, including





onsite utilities and related activities are therefore not considered public infrastructure
and are not subject to the BAP.

2. Housing projects with five or more units are considered public infrastructure. Housing
projects with five or more units are therefore subject to the BAP unless another BABA
waiver or exemption applies.

Covered Materials incorporated into the public infrastructure project are subject to the BAP,
regardless of the specific project costs for which Covered CPD Program funds are expended. To
determine the scope of an individual public infrastructure project for BABA purposes, grantees
should use the definition of a project as determined by the Covered CPD Program in question. For
example, 24 CFR 92.2 defines a HOME project as “a site or sites together with any building
(including a manufactured housing unit) or buildings located on the site(s) that are under common
ownership, management, and financing and are to be assisted with HOME funds as a single
undertakiqg under this part. The project includes all the activities associated with the site and
building.”

Where no program-specific definition of a project exists, grantees should use the definition
of a “project” at 24 CFR 58 to assist with determining project scope: “an activity or group of
integrally related activities designed by the recipient to accomplish, in whole or in part, a specific
objective.” Grantees cannot split an infrastructure project to avoid application of the BAP to the
project, such as by dividing procurements, subgrants, cooperative agreements, etc., into separate and
smaller awards or contracts, particularly where the procurements, subgrants, cooperative
agreements, etc., are integrally and proximately related to the whole.

IV.  CPD Programs and Funding Not Covered by the BAP

The BAP does not apply to Federal funds for “pre and post disaster or emergency response.”
The following list of CPD funds are administered for disaster or emergency-related purposes and
therefore the BAP does not apply to them.

e Community Development Block Grant — Disaster Recovery Funds (CDBG-DR)

e Community Development Block Grant — Mitigation (CDBG-MIT)

e Community Development Block Grant — National Disaster Resilience Competition (CDBG-
NDR)

e Community Development Block Grant CARES Act (CDBG-CV)

e HOME Investment Partnerships American Rescue Plan Program (HOME-ARP)

¢ Housing Opportunities for Persons With AIDS CARES Act (HOPWA-CV)

e Emergency Solutions Grants CARES Act (ESG-CV)

e Rapid Unsheltered Survivor Housing (RUSH)

In addition to the funding sources listed above, the BAP does not apply to projects funded
solely with program income generated through any Covered CPD Program. Program income is not
considered FFA.

1 See also 24 CFR 93.2 for HTF, 24 CFR 578.3 for CoC, etc.
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BABA does not apply to projects that do not include any construction, alteration,
maintenance, or repair of public infrastructure. Equipment, tools, and supplies that are brought to a
construction site and removed upon completion of the project or furnishings used within the
finished project that are not permanently affixed to the public infrastructure project are not covered
by the BAP.

V. HUD’s General Waivers Applicable to Covered CPD Programs

BABA requirements may be waived by HUD and OMB when applying the BAP would be
inconsistent with the public interest, when Covered Materials are not reasonably available in
sufficient quantities or quality, or if the inclusion of Covered Materials produced in the United
States will increase the overall project by more than 25 percent. The term “general applicability
waiver” refers to waivers that have broad applicability across multiple HUD programs. The general
applicability waivers for HUD FFA that are currently in effect for all Covered CPD Programs as of
publication of this Notice are listed below.

General public interest waivers may be applied to all or a portion of a project without prior
approval from HUD when a project meets the conditions established by the waiver. Grantees
should maintain documentation demonstrating that the project meets the conditions of each general
waiver applied to the project. HUD is responsible for processing and reviewing all waivers, which
may only apply prospectively to future expenditures incurred after the effective date of the final
waiver. The table below is current as of the publication of this Notice. Details of all proposed and
approved waivers can be found at HUD’s website at https://www.hud.gov/baba.

General Purpose Effective Dates
Waiver Type

HUD issued a public interest waiver, The public interest waiver was
“Public Interest Phased Implementation | issued in March 2023 and
Waiver for FY 2022 and 2023 of Build established a phased

America, Buy America Provisions as implementation schedule for the
Public Interest | Applied to Recipients of HUD Federal application of the BAP to HUD
Phased Financial Assistance” to allow for programs through FY2025. The
Implementation | orderly implementation of the BAP BAP has been in effect since

across HUD programs. The Phased November 15, 2022, for the use of

Implementation Waiver establishes a iron and steel for infrastructure

schedule for the phased implementation | projects funded with newly
of the BAP across CPD programs and obligated FFA through the CDBG
infrastructure materials. program.

HUD issued a public interest waiver for | The public interest waiver for
exigent circumstances, “Public Interest | exigent circumstances is effective
Waiver of Build America, Buy America | from November 23, 2022, until
Provisions for Exigent Circumstances as | November 23, 2027, or such
Applied to Certain Recipients of HUD shorter time as HUD may
Exigent Federal Financial Assistance”. This announce via Notice.
Circumstances | waiver applies when there is an urgent
need by a CPD grantee to immediately
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https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf



General
Waiver Type

Purpose

Effective Dates

complete an infrastructure project
because of a threat to life, safety, or
property of residents and the
community.

De Minimis and
Small Grants

HUD issued a public interest titled
“Public Interest De Minimis and Small
Grants Waiver of Build America, Buy
America Provisions as Applied to
Certain Recipients of HUD Federal
Financial Assistance”. This waives the
BAP for all infrastructure projects
whose total cost (from all funding
sources) is equal to or less than the
simplified acquisition threshold at 2
CFR 200.1, which is currently $250,000.

This Notice also waives the application
of the BAP for a de minimis portion of
an infrastructure project, meaning a
cumulative total of no more than five
percent of the total cost of the iron, steel,
manufactured products, and construction
materials used in and incorporated into
the infrastructure project, up to a
maximum of $1 million.

The public interest de minimis, and
small grants waiver is effective
from November 23, 2022, until on
November 23, 2027, or such
shorter time as HUD may
announce via Notice.

Tribal
Recipients
Waiver

HUD issued a public interest waiver, “
Extension of Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Tribal Recipients of HUD Federal
Financial Assistance” for the BAP as it
applies to Tribal recipients.

The waiver of the BAP as it
applies to Tribal recipients was
effective for FFA obligated by
HUD from May 23, 2023, until
September 30, 2024.

Pacific Island
Territory
Waiver

HUD issued a “Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Pacific Island Territory Recipients of
HUD Federal Financial Assistance:
Final Notice” which waives the BAP
for any FFA used for infrastructure
projects in the Commonwealth of the
Northern Mariana Islands, Guam, and
American Samoa.

The waiver is effective from
November 15, 2023, until
February 15, 2025.
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https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf



VI.  Understanding HUD’s Public Interest Phased Implementation General Waiver

Under Section 70914(a), the BAP was required to be in effect for all FFA for public
infrastructure projects no later than 180 days after it was signed into law. Thus, starting May 14,
2022, all new awards of covered FFA for infrastructure projects obligated by HUD would have
been required to comply with the BAP. Due to the short implementation period of 180 days, and to
allow for the domestic industry and FFA recipients to have the time and notice necessary to
implement BABA efficiently and effectively, HUD issued a Phased Implementation Waiver. This
waiver enabled HUD to implement the BAP in an incremental process, resulting in full compliance
with the BAP for all HUD obligations in FY 2025.

Covered CPD Programs began applying the BAP to public infrastructure projects beginning
with CDBG funds obligated by HUD on and after November 15, 2022. The table below outlines
the timeline for applicability of the BAP to each classification of Covered Materials incorporated
into public infrastructure projects undertaken with Covered CPD Program funds. The columns
identify categories of Covered Materials subject to the BAP and the rows identify covered HUD
FFA, some of which are Covered CPD Programs and some of which are FFA from other HUD
offices that may contribute funding to CPD-funded projects. Note that HUD’s Phased
Implementation Waiver divides the statutorily defined category of construction materials into two
separate buckets for purposes of applying the BAP. See definitions of specifically listed and not
listed construction materials in Section I1.

To use the table, find the program(s) that funds the project under consideration, then identify
which Covered Materials will be used in the project. The cell in the table where the applicable row
and column intersect indicates the date on which the BAP will begin applying to each classification
of Covered Materials used in the project. It is important to note that the date of obligation is
typically the date on which HUD executed the legal instrument creating the relationship between
HUD and the grantee for an award of FFA, commonly the date the grant agreement is signed by
HUD. The date on which the grantee commits funds to a project or awards funds to a subrecipient
does not impact applicability of the BAP.

For example, a grantee uses FY24 CDBG funding to build a new senior center and the HUD
grant agreement was signed by the CPD Director on September 15, 2024. The grantee would use
the phased implementation table to determine that:

e Since the funds were from FY 24 appropriations and HUD executed the grant agreement
after November 15, 2022, the BAP applies to all iron or steel materials and any
specifically listed construction materials incorporated into the public infrastructure
project; and

e Any not listed construction materials and manufactured products incorporated into the
project are not subject to the BAP.

e However, if the grantee were to add funds from an FY25 CDBG grant in the future, then
the BAP would apply to all Covered Materials used in the public infrastructure project.

A public infrastructure project may use funding from multiple Covered CPD Programs that
impose the BAP to Covered Materials at different points in time. In that case, the procurement of
Covered Materials for the project must comply with the program that applies the BAP most broadly.
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For example, a public infrastructure project uses FY23 CDBG funding and FY24 HOME
funding in the construction of a new multifamily housing development with 12 total units. HUD
executed the CDBG grant agreement on September 15, 2023, and HUD executed the HOME grant
agreement on September 12, 2024. The phased implementation table is used to determine that:

e HUD executed the CDBG grant agreement after November 15, 2022, but prior to FY24
appropriations. The BAP would apply to iron and steel products incorporated in the
public infrastructure project.

e HUD executed the HOME grant agreement after August 23, 2024. The BAP would
apply to iron and steel products, construction materials, and manufactured products (all
Covered Materials) incorporated into the public infrastructure project.

e In this case, the HOME requirements are broader. Therefore, the procurement of all iron
and steel products, construction materials, and manufactured products incorporated in
the public infrastructure project must comply with the BAP.

Grantees who are considering adding Covered CPD Program funds for construction,

maintenance, alteration, or repair of an infrastructure project that was not previously subject to
BABA should contact their local CPD Field Office for technical assistance.
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BAP will apply to... Iron and Construction Construction Manufactured
Steel Materials — Materials — Products
Specifically Listed Not Listed
CDBG Formula Grants | All funds As of the date HUD | As of the date HUD As of the date
obligated on | obligates new FFA obligates new FFA HUD obligates
or after from Fiscal Year from Fiscal Year 2025 | new FFA from
November 2024 appropriations | appropriations Fiscal Year
15, 2022 2025
appropriations
Choice Neighborhood, New FFA New FFA obligated New FFA obligated New FFA
Lead Hazard obligated by | by HUD on or after by HUD on or after obligated by
Reduction, and Healthy | HUDonor | August23, 2024 August 23, 2024 HUD on or
Homes Production after after August
Grants February 23,2024
22,2023
Recovery Housing New FFA As of the date HUD | As of the date HUD As of the date
Program (RHP) Grants | obligated by | obligates new FFA obligates new FFA HUD obligates
HUD onor | from Fiscal Year from Fiscal Year 2025 | new FFA from
after August | 2024 appropriations | appropriations Fiscal Year
23,2023 2025
appropriations
All other HUD FFA New FFA New FFA obligated New FFA obligated New FFA
except HOME, Housing | obligated by | by HUD on or after by HUD on or after obligated by
Trust Fund, and Public | HUDonor | August 23, 2024 August 23, 2024 HUD on or
Housing FFA used for | after after August
maintenance projects February 23,2024
22,2024
HOME, Housing Trust New FFA New FFA obligated New FFA obligated New FFA
Fund, and Public obligated by | by HUD on or after by HUD on or after obligated by
Housing FFA used for HUDonor | August 23,2024 August 23, 2024 HUD on or
maintenance projects after August after August
23,2024 23,2024

VII.

Applying the BAP and HUD General Waivers to Covered CPD Programs

Grantees should assess each project undertaken with Covered CPD Program funds to
determine which Covered Materials incorporated into the project are subject to the BAP based on
the effective dates in the Phased Implementation Waiver described above. This section describes the
process grantees should follow to determine whether a project is subject to the BAP and if the
project may be exempted in whole or in part by one of HUD’s general waivers.

As a part of its record-keeping, a CPD grantee should document its process to analyze if the
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BAP applies to a public infrastructure project using the approach described below. An optional
“Buy America Preference Applicability Checklist” is included in Appendix 2 of this Notice.
Grantees may choose to use or adapt the tool to serve as a record of the analysis completed for each
project.

Step 1: Type of project/activity

Determine if the project is a public infrastructure project as defined in Sections Il and 111 of
this Notice. If the project is a public infrastructure project, the analysis continues to step 2.

Step 2: Funding sources

Identify the source(s) of the project funding, including Covered CPD Programs, other HUD
funds, or other Federal agency funding. If the project includes funding from a Covered CPD
Program listed in this Notice, the analysis continues to Step 3.

Step 3: Covered Materials

Identify and classify all the materials that will be incorporated into the project. Each material
should be classified into only one category: iron and steel, specifically listed construction materials,
not listed construction materials, or manufactured products. It is important to classify all Covered
Materials used in the project to accurately determine BAP applicability because the BAP may only
apply to some Covered Materials used in the project under the Phased Implementation Waiver.

The classification must be made based on the material’s status at the time it is brought to the
location for incorporation into a public infrastructure project. If the project contains any Covered
Materials, continue to Step 4.

Step 4: Date of obligation

Use the phased implementation table provided in Section VI of this Notice to determine
when the BAP applies to each classification of Covered Materials, based on the obligation date for
the Covered CPD Program funds. If the project uses any Covered CPD Program funds subject to
the BAP based on the HUD obligation date, identify which Covered Materials must be produced in
the United States. The obligation date is generally the date that HUD makes a legal commitment for
Covered CPD Program funds to the grantee. The date on which a grantee commits funds to a
specific project does not impact the applicability of the BAP.

The obligation date is typically when HUD executes the grant agreement, but this may vary
by program. For example, the obligation date for CDBG funds can be found in the CDBG grant
agreement. Refer to Appendix 1 or contact your local CPD Field Office for assistance regarding the
obligation date. If the project needs a waiver of the BAP for any Covered Materials, continue the
analysis to Step 5.
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Step 5: General waivers

Analyze each available HUD general waiver, based upon the specific requirements of that
waiver. Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP. Most HUD general waivers provide exemptions for an entire public
infrastructure project that meets the waiver’s conditions. Grantees that apply a general waiver to an
entire project should maintain documentation in their project records.

The De Minimis and Small Grants Waiver is uniquely useful for public infrastructure
projects that are not covered in their entirety by the other general waivers. The De Minimis and
Small Grants Waiver offers flexibility to incorporate Covered Materials of foreign or unknown
origin up to 5% of the total cost of Covered Materials used in the project or $1 million, whichever is
less. The total cost of Covered Materials includes all classifications of materials, regardless of
whether they are subject to the BAP based on HUD’s Phased Implementation Waiver. This waiver
advances compliance with the BAP by reducing the administrative burden to grantees where the
costs of compliance with the BAP could distract from the focus on higher value BAP-compliant
items. When using the De Minimis waiver, the grantee should document which Covered Materials
the waiver was applied to in the project records.

For example, if the total cost of Covered Materials in a project is $100,000, then the
grantee should calculate 5% of that total, which equals $5,000. The grantee may use the De
Minimis waiver to use Covered Materials from foreign or unknown sources up to $5,000. This
flexibility can be used towards a specific high-value item or multiple items with lesser values, up
to a total of $5,000.

Grantees should calculate this limit for all public infrastructure projects and maximize
this flexibility before seeking project-/product-specific waivers. For projects where general
waivers do not provide relief for Covered Materials that cannot be procured from domestic
sources, a project-/product-specific waiver may be appropriate. Continue the analysis in Step 6.

Step 6: Project-/Product-Specific Waivers

If the BAP applies to a project and all general waiver flexibilities have been utilized, but
there are remaining Covered Materials that can only be sourced from foreign or unknown
sources, then a grantee may apply for a project-/product-specific waiver. Prior to submitting a
project-/product-specific waiver, the grantee must conduct market research to demonstrate its
efforts to procure domestic products. One optional resource for conducting market research is the
National Institute of Standards and Technology Manufacturing Extension Partnership (NIST
MEP) center in the grantee’s state. Grantees are encouraged to collaborate with relevant
members of the project team to identify Covered Materials that cannot be obtained from
domestic sources as early as possible in the project life cycle. NIST MEP’s free supplier scouting
resources can attempt to identify a domestic manufacturer that can supply the necessary
materials or conduct the necessary market research to support the need for a project-/product-
specific waliver.

As a part of its record-keeping, a grantee should document its process to analyze how the
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BAP applies to a public infrastructure project using the approach described in this section and in
Appendix 2. Grantees may also consult their local CPD Field Office for assistance in confirming
the analysis completed for a specific project before applying for a project-/product-specific
waiver.

VIII. Federal Government-wide Guidance on Project-/Product-Specific Waivers

Once a grantee has completed the analysis described in Section VII and determined that a
project-/product-specific waiver is required, the grantee should consider which type of
project/product-specific waiver is appropriate, as described below.

The three types of project-/product-specific waivers for which a grantee may apply are
described below.

1. A nonavailability waiver may be requested if the types of iron, steel, manufactured
products, or construction materials required for the project are not produced in the United
States in sufficient and reasonably available quantities or of a satisfactory quality

2. Anunreasonable cost waiver may be requested when the inclusion of iron, steel,
manufactured products, or construction materials produced in the United States will
increase the cost of the overall project by more than 25 percent.

3. A public interest waiver may be requested if the use of American made products would
be inconsistent with the public interest. Grantees should explain how waiving the BABA
requirement for this project or covered material will serve the public interest and
demonstrate definite impacts on the community if specific items, products, or materials
are not utilized in an infrastructure project to support this waiver type.

A. Waivers for Infrastructure Projects Funded by Multiple Federal Agencies

If a waiver is required for a public infrastructure project funded by multiple Federal
agencies, the Federal agency contributing the greatest amount of Federal funds for the project
may be considered the Cognizant Agency for Made in America (“Cognizant Agency”) and may
take responsibility for coordinating with the other Federal awarding agencies. Each Federal
agency waiving the BAP must make its own waiver determination. A Cognizant Agency cannot
independently issue a waiver that applies to other agencies. Grantees that fund public
infrastructure projects with other Federal agencies should contact the local CPD office as early as
possible to coordinate review with other Federal agencies in the event a project-/product-specific
waiver is needed.

OMB guidance outlined the waiver review process for agencies to follow before issuing a

waiver. Based on this guidance, HUD has developed a Department-wide project-/product-
specific waiver submission process, described in Section IX.
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IX.  Applying for a HUD Specific Waiver

This section describes the process a grantee should follow to request a project-/product-
specific waiver. Only the direct HUD recipient should submit a waiver request. Subrecipients
and/or subcontractors may not submit a waiver request. The direct recipient should work with
project partners to obtain necessary information. Project-/product-specific waivers cannot be
approved retroactively for items that have already been purchased or incorporated into a project,
so grantees should determine if a project-/product-specific waiver is needed as early as possible
in the planning process.

1. Complete the BAP analysis described in Section VII of this Notice to confirm that the
project is subject to the BAP and that the grantee has maximized the flexibility
provided by HUD general waivers. Grantees may use the optional recordkeeping tool
in Appendix 2 and contact the local CPD Field Office if technical assistance is
needed.

a) This step should always include calculating the De Minimis limit allowed by
HUD’s De Minimis waiver and applying that flexibility to the products used
in the project that cannot be procured from domestic manufacturers, as
described in Section VII, Step 5.

2. Complete the necessary market research to support the need for a waiver. Market
research may be completed by the grantee or the subrecipient/contractor who has
been awarded funds and is purchasing the materials that will be incorporated into the
infrastructure project. Acceptable market research strategies may include one or more
of the following:

b) Document the report showing results of supplier scouting services provided
by the NIST MEP, or similar supplier scouting service. For more information
about the supplier scouting process, contact the local MEP center.

c) Document that the purchaser has made a good faith effort to contact a
minimum of three (3) manufacturers or suppliers to determine if a BABA-
compliant material is available in sufficient quantity and satisfactory quality.
Documentation may include PDF files or screenshots of Internet searches or
email communications, or documentation of phone conversations that notes
the date and time of the call, the contact person with whom the purchaser
spoke, and a summary of the information received.

3. Collect the required information to complete a waiver application using HUD’s
BABA Waiver Submission Site (https://babawaiver.hud.gov/s/). Access the PDF
version of the application form to see questions ahead of time to assist with
preparation. Once started, the application cannot be saved, so make sure all
information has been collected in advance.

4. Submit a BABA waiver application through the BABA Waiver Submission Site. For
help with completing the application, access the Grantee User Manual or view the
BABA Waiver System Training video. For additional technical assistance navigating
the waiver system, please email BuildAmericaBuyAmerica@hud.gov.

5. HUD may contact the grantee for additional information as part of a review of the
waiver application to validate the need for a waiver.
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6. If an application is approved, HUD will post the proposed waiver in the Federal
Register for a minimum 15-day public comment period and submit the request to the
Made In America Office (MIAQ). The MIAO will then review the proposed waiver
and public comments for final approval, and communicate a final decision to HUD,
which will communicate it to the grantee.

X. Documentation of Compliance with the BAP

This section describes documentation that grantees should maintain to demonstrate
compliance with the BAP for Covered Materials, including required terms and conditions of
subawards. Project records should describe the public infrastructure project, identify the Covered
Materials subject to the BAP, and include documentation that all iron and steel, manufactured
products, and construction materials were produced in the United States or evidence of how a
waiver was applicable.

Grantees are encouraged to coordinate with relevant members of the public infrastructure
project team to ensure that the Covered Materials delivered to the project site are accompanied by
documentation that demonstrates compliance with the BAP. Early and frequent coordination, such
as pre-bid meetings to identify any Covered Materials that may be a challenge to source
domestically, are recommended.

Grantees must maintain documentation of compliance with the BAP in hard copy or
electronic formats, or in grant management software and must make it available to HUD upon
request for monitoring purposes. Records should be consistent with existing records retention
requirements for each of the Covered CPD programs. If there are no CPD program-specific records
requirements, the CPD grantee may follow “retention requirements for records,” under 2 CFR §
200.334 as applicable to Federal grants. The compliance documentation must support the
following:

e Documentation of the determination of BAP applicability to the Covered Materials used in
the public infrastructure project. Even if the project is determined to be exempt,
documentation of that determination should be retained in the grant files to support the
determination. See Section VII and the optional BAP Applicability Checklist in Appendix 2.

e Ifaproject is subject to the BAP, documentation that all Covered Materials subject to the
BAP were procured from BABA-compliant sources, as determined by HUD’s Phased
Implementation Waiver.

o If a general waiver was applied to the project, documentation that supports that the project
meets the conditions of the waiver.

e If a project-/product-specific waiver was obtained for the project, a copy of the approved
waiver and market research supporting the need for the waiver.

CPD grantees are required to identify whether an activity is an infrastructure project, as
defined by BABA, in the Integrated Disbursement and Information System (IDIS) or the Disaster
Recovery Grant Reporting System (DRGR), depending on the covered CPD program. Grantees will
be prompted to answer a question regarding BAP applicability when creating a new activity or
adding new funds to an existing activity. Grantees should answer the question based on the analysis
in Section VII.
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If the project is subject to the BAP requirements, the following are examples of information
and documentation that the grantee may retain to demonstrate compliance. This is not an exhaustive
or mandatory list and simply provides examples of documentation that can be maintained to support
the conditions outlined above.

A. Project budget specifying the total project cost and the cost of Covered Materials.

B. Procurement list(s) of Covered Materials purchased for the public infrastructure project,
either by the grantee, subrecipient, or contractor. This list(s) should reflect, for example:

a. Type of covered material, (iron, steel, manufactured product, or construction
material);

Product or Material;

FFA Source(s);

FFA Obligation Date(s);

Costs per unit;

Total cost of product purchase or contract;

Manufacturer or Vendor;

Actual purchaser (grantee, sub-recipient, contractor);

Special Quality Standards, if applicable; and

U.S. Made verification, if available (Made in the USA label, product specifications,
vendor or contractor certification, etc.).

—mS@ e o0 o

C. Documentation supporting the Covered Materials incorporated into the public infrastructure
were made in the United States, for example:

a. A copy of the label indicating the product was made in the United States;

b. A copy of the product description or technical specifications that provides sufficient
detail to conclude that the Covered Materials comply with BABA;

c. A certificate or other documentation from the manufacturer demonstrating that the
Covered Materials comply with BABA,

d. Asigned certification from the contractor of a project certifying compliance with
BABA. (See Appendix 3 for an example.);

e. Asigned certification from the manufacturer of the Covered Materials certifying
compliance with BABA.

D. Results of market research and product sourcing to include, for example, the following:

a. Results of a supplier scouting search conducted by NIST MEP or another supplier
scouting service;

b. Copies of web searches used (e.g., PDF/JPEG copies of web pages showing search
terms and results including sources considered, eliminated, and chosen for further
research);

c. Copies of email, fax, or mail correspondence with Covered Materials manufacturers
or suppliers; and
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d. Records of phone communications with Covered Materials manufacturers or
suppliers, including:
i. Dates and times of phone calls,

ii. Phone numbers used,

iii. Whether the phone communication was successful in making it possible to
reach a staff person manufacturer or supplier able to respond to questions
about BABA compliance, or whether the attempt at communication was 14
unsuccessful (e.g., left a message, phone line was busy, or phone line was
disconnected),

iv. If the phone communication resulted in reaching someone, the name of the
person contacted,

v. Notes describing the substance of the conversation (e.g., manufactured
product is assembled in U.S., but the manufacturer is uncertain whether 55%
of the value of the materials/components are sourced in the United States).

XI.  Subrecipient Compliance with BABA Requirements

The terms and conditions of Federal awards attach to the FFA and flow down to
subrecipients at all tiers. This means that all subgrantees, contractors, developers, etc., who
receive Covered CPD Program funds through a CPD grantee must comply with BABA
requirements. Language notifying subrecipients that the procurement of materials for public
infrastructure projects must comply with the BAP must be included in all subawards, contracts,
purchase orders, requests for proposals, and all other relevant procurement and bid documents.
Sample language that grantees may use for this purpose is included below.

“Pursuant to the Build America, Buy America Act (BABA), enacted as part of the
Infrastructure Investment and Jobs Act (11IJA). Pub. L. 117-58, 41 U.S.C. § 8301 note, the
Federal Financial Assistance used to fund this infrastructure project is required to apply a
domestic content procurement preference (the “Buy America Preference” or “BAP”) for
all construction, alteration, maintenance, or repair of infrastructure, including buildings
and real property, unless application of the BAP has been waived by HUD. Additional
details on fulfilling the BABA requirements can be found at https://www.hud.gov/baba.

XIl. Contact Information

Grantees that have questions on this Notice should contact their assigned CPD Field Office
Representative or request technical assistance from CPD staff at CPDBABA@hud.gov.
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Appendix 1 - Frequently Asked Questions

This Notice includes CPD-specific frequently asked questions (FAQS). For additional FAQs, please
view the BABA HUDEXxchange site, hudexchange.info/programs/baba.

1. What projects or activities does the BAP apply to?

The BAP applies to the Covered Materials used in construction, alteration, maintenance, or
repair of public infrastructure projects funded by Covered CPD Programs. The term
“infrastructure” includes the structures, facilities, and equipment for projects traditionally
considered infrastructure, and buildings and real property. For CPD programs, this may
include, but is not limited to, certain funding for:

e road and sidewalk improvement projects;

e water, sewer, and other utility projects;

e broadband infrastructure;

e affordable housing construction and rehabilitation of buildings with five or more

units;

e community facility construction and rehabilitation;

e homeless shelter construction and rehabilitation; and

e other activities that are defined as public infrastructure according to BABA.

2. What projects or activities are not subject to the BAP?

The BAP does not apply to projects undertaken with Covered CPD Program funds that do
not involve any construction, alteration, maintenance, or repair of public infrastructure.
Examples of CPD-funded projects to which the BAP does not apply include planning,
capacity building, program administration, public services, training, counseling, short-term
rental assistance, land acquisition and demolition projects where there are no articles,
materials or supplies that are consumed in, incorporated into, or affixed to infrastructure.
The BAP does not apply to affordable housing development projects with one to four units.

3. How can I find products that are Made in the USA?

The Federal Trade Commission requires that products advertised or labeled as “Made in the
USA” are generally assembled with parts and materials made of U.S. origin. Some
manufacturers provide certification letters available on their website or upon request. HUD
encourages grantees to coordinate with their local NIST Manufacturing Extension
Partnership (MEP) center or similar supplier scouting service to find potential domestic
manufacturers of items that cannot readily be sourced domestically.

4. If aproject is already underway with funds not subject to the BAP and new funding is
added that is subject to the BAP, does the entire project need to comply with the BAP?

Yes, if any funds subject to the BAP are included in a project, the entire project must
comply with the BAP for Covered Materials based on HUD’s and any other applicable
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general waivers, regardless of when the project was originally funded. Grantees who are
considering adding Covered CPD Program funds for construction, maintenance, alteration
or repair of an infrastructure project that was not previously subject to BABA requirements,
should contact the local CPD Field Office for technical assistance.

How do I find the obligation date of my grant?

The obligation date is, in most cases, the date the grant agreement was signed by the CPD
Director. You can locate this date by looking at the original grant agreement or navigating to
IDIS or DRGR. For grants managed in IDIS, navigate to the View Grant screen and locate
the date in the Obligation Date field. For grants managed in DRGR, navigate to the View
Grant screen and locate the Contract Effective Date.
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Appendix 2 - Optional Buy America Preference Applicability Checklist

This checklist is an optional tool that may be used or adapted to assist with determining if the Buy
America Preference (BAP) applies to a public infrastructure project funded by a covered CPD
program. This checklist follows the analysis steps as described in Section VII of Notice CPD-25-01
and may be retained for recordkeeping purposes.

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/IDRGR)

Step 1. Determine if the project is a public infrastructure project as defined in Sections Il and 11 of
Notice CPD-25-01.

[1Yes Continue to Step 2.

[LINo The BAP does not apply. The BAP only applies to public infrastructure projects.
Stop here.

Step 2. Is the project funded using a Covered CPD Program?
Check the box below for each CPD program funding this project.

Group A: Covered CPD Programs

O | CDBG O SHOP

O Section 108 O VHRMP

O HOME O CPF/EDI

O HTF O Section 4

O RHP O Rural Capacity Building

O ESG O PRO Housing

O | CoC O PRICE

O HOPWA O FY23 PSH Funds
Group B: CPD Programs Not Covered by the BAP

O | CDBG-DR O CDBG-CV

O | CDBG-MIT O HOPWA-CV

O | CDBG-NDR O ESG-CV

O HOME-ARP
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If you selected any Group A programs (even if Group B programs are also selected), answer yes. If
you selected only Group B programs, answer no.

C1Yes

Continue to Step 3.

CINo

The BAP does not apply to this project because it is not funded by a
covered CPD program. Stop here.

Step 3. Will the project use Covered Materials?

Each material should be classified into only one category: iron and steel, specifically listed
construction materials, not listed construction materials, or manufactured products. This
classification is necessary to apply HUD’s Phased Implementation Waiver.

Check the box below for each type of covered material incorporated into this infrastructure

roject.

O Iron or steel

[l Specifically Listed Construction materials
O Not Listed Construction materials

O Manufactured products

If you checked any boxes above, answer yes.

C1Yes

Continue to Step 4.

[INo

The BAP does not apply to this project because it will not incorporate
any Covered Materials. Stop here.

Analysis continues on next page.
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Step 4. Based on the obligation date of the covered CPD program funds, does the BAP apply to
the funding source and Covered Materials that will be used in the project?

Use the phased implementation table to determine whether the BAP applies based on the
obligation date for the covered CPD program funds and classification of materials. The BAP
may only apply to some Covered Materials used in the project.

The obligation date is generally the date that HUD executed the grant agreement for
covered CPD program funds to the grantee. This date may be found in the grant agreement. The
obligation date is not the date when the grantee commits funds to a project under a subrecipient
agreement.

Specifically .
BAP will apply Listed Not LISte.d Manufactured
Iron and Steel . Construction
to... Construction . Products
. Materials
Materials
CDBG funds Projects using Projects using Proiects Usin
CDBG obligated on or FY24 CDBG FY25 CDBG FYJZ5 funds g
after 11/15/22 funds funds '
RHP funds RHP funds RHP funds RHP funds
RHP obligated on or obligated on or obligated on or obligated on or
after 8/23/23 after 8/23/24 after 8/23/24 after 8/23/24
All other CPD Funds obligated Funds obligated Funds obligated Funds obligated
programs
excent HOME on or after on or after on or after on or after
P 2122124 8/23/24 8/23/24 8/23/24
and HTF
HOME or HTF HOME or HTF HOME or HTF HOME or HTF
HOME and funds obligated funds obligated funds obligated funds obligated
HTF on or after on or after on or after on or after
8/23/24 8/23/24 8/23/24 8/23/24
L1 Yes Indicate here which Covered Materials the BAP applies to and continue
to Step 5:
[J Iron and steel
I Specifically listed construction materials
[] Not listed construction materials
[ Manufactured products
1 No The BAP does not apply to this project because the funds were obligated
before the effective date for the program/materials used in the project.
Stop here.

27






Step 5. HUD has issued several general waivers. Check the box next to any conditions that apply
to the project.

Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP.

O The total cost of the project from all sources (Federal and non-Federal) is
$250,000 or less. If checked, the Small Grants Waiver applies, and the
project is exempt from the BAP.

O There is an urgent need to immediately complete the project because of a
threat to life, safety, or property. If checked, the Exigent Circumstances
Waiver applies, and the project is exempt from the BAP.

O The project is in Guam, American Samoa, or the Northern Mariana
Islands. If checked, the Pacific Island Territories Waiver applies, and the
project is exempt from the BAP.

O The project is being funded by a Tribal recipient. If checked, the Tribal
Recipients Waiver applies, and the project is exempt from the BAP.

If you checked any of the boxes above, answer yes below.

I Yes The HUD general waiver selected above is being applied to this project,
so the BAP does not apply to the entire project. Attach documentation of
the conditions of the waiver and then stop here.

0 No Proceed to Step 5a.

Step 5a. Calculate the De Minimis limit for the project:

The total cost of all Covered Materials includes all iron and steel, construction materials, and
manufactured products used in the project, regardless of whether the BAP currently applies
under the Phased Implementation Waiver.

Enter the total cost of all Covered Materials:

Multiply that amount by 0.05 (5%):

Enter the lower of the number calculated in
the row above or $1,000,000:

The amount in the third row above is the De Minimis limit for this project. The BAP can be
waived for Covered Materials from foreign or unknown sources at a cost not to exceed the De
Minimis limit of 5% of the total cost of materials or $1,000,000 (whichever is less). The BAP
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will still apply to other Covered Materials used in the project. Attach a list of Covered
Materials and their associated costs to which the De Minimis limit has been applied.

Step 6. Is there a need for a project-/product-specific waiver?

If the BAP applies to a project and all general waiver flexibilities have been utilized, but there are
remaining Covered Materials that can only be sourced from foreign or unknown sources, then a
grantee may apply for a project-/product-specific waiver.

O Yes Refer to guidance in Section VII Step 6 of Notice CPD 25-01.
O No Stop here and retain this analysis in project records.
Completed by Date Completed
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Appendix 3 - Optional Buy America Preference Certification

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/DRGR)

This “Optional Buy America Preference Certification™ is used to certify that, as required by the
Build America, Buy America (BABA) Act, all of the iron, steel, manufactured products, and
construction materials incorporated into a public infrastructure project are produced in the United
States, unless exempted by a HUD general waiver or a project-/product-specific waiver approved
by HUD and the Made in America Office (MIAQ) at the Office of Management and Budget
(OMB).

For Covered Materials not otherwise exempted from the Buy America Preference (BAP), the
undersigned certifies the following:

e Alliron and steel used in the project are produced in the United States. This means all
manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States;

e All manufactured products used in the project are produced in the United States. This
means the manufactured product was manufactured in the United States, and the cost of
the components of the manufactured product that are mined, produced, or manufactured
in the United States is greater than 55 percent of the total cost of all components of the
manufactured product, unless another standard that meets or exceeds this standard has
been established under applicable law or regulation for determining the minimum amount of
domestic content of the manufactured product; and

« All construction materials used in the project are manufactured in the United States. This
means that all manufacturing processes for the construction material occurred in the
United States.

Attach a list of all Covered Materials procured by the signatory and used in the project.

I/We, the undersigned, certify under penalty of perjury that the information provided above is true
and correct. WARNING: Anyone who knowingly submits a false claim or makes a false statement
is subject to criminal and/or civil penalties, including confinement for up to 5 years, fines, and civil
and administrative penalties. (18 U.S.C. §§ 287, 1001, 1010, 1012, 1014; 31 U.S.C. 8§ 3729, 3802).

Signature Title/Organization Date
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Oklahoma Department of Commerce CDBG Programs

CONTRACTOR DEBARMENT REVIEW CERTIFICATION
(Must be submitted with bid proposal)

CDBG Grantee Name (Owner) and Project Type CDBG Project Number

ATTENTION ALL BIDDERS:

All CDBG sub-recipients (Cities, Towns, or Counties) are required to conduct debarment reviews on all services
procured with CDBG funds by checking the System for Award Management (SAM) website, www.sam.gov, to
determine if a potential contractor is eligible to contract on Federally Funded projects.

A contractor must be registered and active in the SAM.gov system before a contract award is executed.

This certification is required by the regulations implementing Executive Order 12549, Debarment and
Suspension; 7 CFR Part 3017.510, Participants’ responsibilities. The regulations were published as Part IV of the
January 30, 1989 Federal Register (pages 4722-4733).

1) The prospective primary participant certifies to the best of its knowledge and belief, that it and its principals:

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from covered transactions by any Federal department or agency;

Have not within a three-year period preceding this proposal been convicted of or had a civil judgment
rendered against them for commission of fraud or a criminal offense in connection with obtaining,
attempting to obtain, or performing a public (Federal, State or local) transaction or contract under a
public transaction; violation of Federal or State antitrust statutes or commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen
property;

Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity
(Federal, State or local) with commission of any of the offenses enumerated in paragraph (1)(b) of this
certification; and

Have not within a three-year period preceding this application/proposal had one or more public
transactions (Federal, State or local) terminated for cause or default.

2) Where the prospective primary participant is unable to certify to any of the statements in this certification,
such prospective shall attach an explanation to this proposal.

Certified by:
Contractor Name & Title (Please Print) Date
Signature Date

Unique Entity ID (UEI) Number (found in entity's SAM.gov registration)

Form 407.2
Rev. 11/2023





		CDBG Grantee Name Owner and Project Type: 

		CDBG Project Number: 

		Name  Title Please Print: 

		Date: 

		Date_2: 

		Text1: 

		UEI Number: 






NOTICE TO PROCEED

CDBG Contract Number:

Contractor Name:

Project Description of Work:

Project Location:

Contractor is hereby notified to commence work for the referenced contract on

, 20 , and fully complete all work of said contract within consecutive
calendar days thereafter. The completion date is therefore ,20
The contract provides for an assessment of the sum of $ as liquidated damages for

each consecutive calendar day after the above-established contract completion date work remains as
incomplete.

Dated this day of ,20
Owner Name (City, Town, or County) Authorized Official Signature
Print Name: Print Title:
ACCEPTANCE OF NOTICE
Receipt of the foregoing Notice to Proceed is hereby acknowledged this day of
, 20
Contractor (Print Name) Contractor Signature

Form 407.3
Rev. 11/2023





		CDBG Contract Number: 

		Contractor Name: 

		Project Description of Work: 

		Project Location: 

		Contractor is hereby notified to commence work on the referenced contract on 1: 

		Contractor is hereby notified to commence work on the referenced contract on 2: 

		20: 

		and fully complete all work of said contract within: 

		calendar days thereafter The completion date is therefore: 

		20_2: 

		The contract provides for an assessment of the sum of: 

		Dated this: 

		day of: 

		20_3: 

		Owner Name City Town or County: 

		Print Name: 

		Print Title: 

		Receipt of the foregoing Notice to Proceed is hereby acknowledged this 1: 

		Receipt of the foregoing Notice to Proceed is hereby acknowledged this 2: 

		20_4: 

		Contractor Print Name: 

		Text3: 

		Text4: 






PRE-CONSTRUCTION MEETING AND CHECKLIST-CDBG FORM 407.4

Project Name: CDBG Contract No.:

Location:

Description of Work to be Performed:

Construction Contractor: Contract Amount: $

Conference Date: Location:

Participants: Names: Titles:

Items Covered: Labor Standards (Wage Rates and Weekly Payroll Reports)

Grantee's Role and Responsibilities

Section 3 Responsibilities (Refer to Policy 404)
Construction Contractor's Role and Responsibilities
Equal Opportunity

Reporting Requirements and Sanctions

Other

BABA Requirements

(Instructions on following pages.)






THE PRE-CONSTRUCTION MEETING
ODOC requires that every contractual relationship between the Grant Recipient and the
construction contractor be initiated by a meeting to define the terms, conditions,
deliverables, and performance schedules that will govern the contract. This approach
represents good management practice and reduces the likelihood of later conflicts caused
by assumptions and misunderstandings between the construction contractor and the Grant
Recipient.

After contract award, but before any work is performed, the Grant Recipient, the architect
or engineer and any technical advisors to the Grant Recipient must hold a pre-construction
conference with the construction contractor to explain contract requirements.

The construction contractor should be notified in writing of the time and place for the
conference. The contractor must require the attendance of subcontractors expected to
undertake major portions of the work. Documentation required from the construction
contractor at the time of the meeting should be identified. Satisfaction of all bonding
provisions will be required at this time especially the Davis Bacon wage rate requirements.

Prepare an agenda and plan to utilize and distribute a Pre-construction Checklist as a
guide to assure that all areas are properly addressed. (Especially Davis/Bacon
Requirements.) A recording may be used to document the meeting and/or a stenographer may
be asked to prepare notes. It is the Grant Recipient's responsibility to clearly present
the Federal Statutory Compliance requirements as well as performance expectations. A copy
of the minutes should be signed by the parties to the contract and placed in the files.

ODOC recommends the following procedures as the minimum coverage of topics at the pre-
construction conference:

e Review the technical aspects of the project.

e Tdentify the laws applicable to the contract and establish the documentation, reporting
and performance that will constitute compliance.

e Establish the Grant Recipient's obligations to monitor labor standards and the
procedures that will be employed.

e Establish specific requirements for reporting between the construction contractor and
the Grant Recipient.

e Accept bonds and securities for performance and payment of labor and materials.

e Review the contract provisions, including all attachments regarding labor standards,
civil rights, job safety standards and environmental protection as well as the Davis
Bacon wage rate requirements & required posters for job site.

e Explain the objectives of Executive Order 11246, EEO, and require a copy of the
construction contractor's Section 3 Affirmative Action Plan and the specific affirmative
action strategy to be employed on this contract.

e Review the Section 3 Reporting Requirements for Reporting Worker Hours and Qualitative
& Quantitative Benchmarks.

e Sub-contractors - provide a list of subcontractor info to include FEI No. (form)
e BABA - Explain the compliance requirements.
e Return the construction contractor's bid bonds.

e Provide for a record of the pre-construction conference to be prepared and subsequently
signed by the parties to the agreement.

e TIssue a notice to proceed to the construction contractor.





CHECKLIST FOR CONSTRUCTION CONTRACTORS

(MEETING LABOR STANDARDS COMPLIANCE REQUIREMENTS)

INTRODUCTION:

The following checklist has been prepared to assist construction contractors
and subcontractors in meeting labor compliance responsibilities. All major
administrative and procedural activities have been covered in the sequence in
which they will occur as the construction project proceeds. Careful attention
to and use of the checklist should result in a minimum number of problems with
respect to labor compliance.

EXPLANATORY NOTES:

The word "employer", as used below, refers to the prime construction
contractor, each subcontractor, or each lower-tier subcontractor. Payrolls and
other documentary evidence of compliance (marked "*") must be sent to the
Grant Recipient for review (all to be submitted through the prime construction
contractor). The submission procedure is as follows:

A

B.

[l
. All products must meet BABA requirements.

.BEach Iower-tier subcontractor, after careful review, submits required

documents to the respective subcontractor.

Each subcontractor, after checking his/her own and those of each lower-tier
subcontractor he/she may have, submits required documents to the prime
construction contractor.

.The prime construction contractor, after reviewing all payrolls and other

documentation, including his/her own, and correcting violations where
necessary, submits all to the Grant Recipient.
All employers should check each of the following statements as being true.
If any statement 1is not true, the construction contractor should contact
the Grant Recipient for special guidance.

Build America, Buy America - Contractor’s Responsibilities section:

Contractor shall include Manufacturer’s Certification for BABA
requirements with all applicable submittals. If a specific manufacture
is used in the bidding, a statement that Manufacturer will comply with
BABA must be included with the bid submission. Contractor shall comply
with BABA requirements, including coordination with manufacturers,
distributors, and suppliers to correct deficiencies in any BABA
documentation.

. Engineer/Architect approval of shop drawings or samples shall include

review of BABA documentation.

Contractor shall certify upon completion that all work and materials
have complied with BABA requirements.

For any change orders, Contractor shall provide BABA documentation for
any new products or materials required by the change.

Installation of materials or products that are not compliant with BABA
requirements shall be considered defective work. Contractor should ensure
that Engineer/Architect has an approved Manufacturer’s Certification or
waiver prior to items being delivered to the project site.





V. BEFORE CONSTRUCTION BEGINS, each employer has:

A.

Been found eligible to participate in any Federal or Federally-assisted
project, i.e., has not been debarred or otherwise made ineligible.
(Registered and eligible to contract in SAM.gov).

.Received appropriate contract provisions <covering labor standards

requirements.

.Reviewed and understands all labor standards contract provisions.
.Received the appropriate wage decision(s) as part of the contract.
.Requested through the Grant Recipient and received the minimum wage for each

classification to be worked on the project which was not included on the
wage decision by the additional classification process and before allowing
any such trade(s) to work on the project.

.Requested and received certification of his/her apprentice program from the

State's Bureau of Apprenticeship and Training (State BAT), (recognized by
the U.S. Bureau of Apprenticeship and Training [USBAT]) and submitted a copy
thereof to the Grant Recipient prior to employment on the project.

Likewise, "trainee" program certification from USBAT, if applicable,
must be submitted.

.Received & Reviewed the Section 3 Requirements & Reporting of worker hours

& benchmarks

AT CONSTRUCTION START, the construction contractor has:

e Received a Notice to Proceed from the Grant Recipient.

e Notified Contractor of construction start date in writing.

e Placed each of the following on a bulletin board prominently located
on the project site which can be seen easily by the workers (and
replaced if lost or unreadable)

e Wage Decision;

e Notice to Employees;

e Safety and Health Protection on the Job (USDOL);

e Section 3 Poster(s);

e Monthly Pay Estimates to include weekly payroll reports and Section 3
Worker Report

A.Before assigning each project worker to work, obtained the worker's name,
best mailing address and Social Security Number (for payroll purposes).

B.Obtained a copy of each apprentice's certificate with the apprentice's
registration number and his/her year of apprenticeship from the State
Bureau of Apprenticeship Training program (BAT) .
https://www.apprenticeshipsok.com/

C.Informed each worker of:

. His/her work classification (journeyman or job title) as it will
appear on the payroll;

o His/her work duties;

. The requirement on this project that he/she is either a
journeyman, apprentice, or laborer:

. If journeyman, he/she is to be paid Jjourneyman's minimum wage

rate or more;



https://www.apprenticeshipsok.com/



VI.

. If apprentice, he/she is to be paid not 1less than the
apprentice's rate for the trade based on his/her vyear of
apprenticeship; or

. If laborer, he/she is to do laborer's work only - not use any
tool or tools of the trade - and not perform any part of a
journeyman's work - and is to be paid the laborer's minimum wage
rate or more.

.Been informed of the requirements that each laborer or mechanic who

performs work on the project in more than one classification within the
same workweek shall be classified and paid at the highest wage rate
applicable to any of the work which he/she performs unless the following
requirements are met:

1. Accurate daily time records are maintained. These records must show
the time worked in each classification and must be signed by the
workman.

2. The payroll shows the hours worked in each classification and the
wage rate paid for each classification.

3. The payroll is signed by the workman, or a signed copy of the daily
time record is attached.

.Has informed each worker of his/her hourly wages (not less than the

minimum wage rate for this work as stated in the Wage Decision).

1. Time and a half for all work over 40 hours any workweek (see
Contract Work Hours Safety Standards Act).

2. Fringe benefits, if any (see wage Decision for any required).

3. Deductions from his/her pay.

.Has informed each worker that he/she is subject to being interviewed on

the job by the Grant Recipient, ODOC, USDOL or other inspector to confirm
that the employer is complying with all labor requirements.

.Has informed each journeyman and each apprentice that a journeyman must

be on the job at all times when an apprentice is working.

DURING CONSTRUCTION

Each Employer:

1. Has not selected, assigned, paid different pay rates to,
transferred, upgraded, demoted, laid off or dismissed any project
worker because of race, color, religion, sex, or national origin.

2. Has provided the list (form) of sub-contractor information.
3. Has employed all registered apprentices referred to him through
normal channels up to the applicable ratio of apprentices to

journeymen in each trade used by the employer.

4. Will maintain basic employment records accessible to inspection by
the Grant Recipient or ODOC representatives.





5. Is complying with all health and safety standards.
6. Has paid all workers weekly.
7. Has submitted weekly payrolls on Form WH-347.
A.Instructions for completing/reviewing the Front Page of Payroll Form WH-
347
Name of Employer. The construction contractor or subcontractor.

Address. Street address/P.0O. Box, City, State and Zip Code of employer.
Payroll Number. Each weekly payroll is numbered in sequential order

Some employers place all project workers on Payroll Form WH-347. The Contractor (owner) does not review
any project workers on the payroll who perform work in any of the following job titles (which are exempt
from labor requirements):

Project superintendent

Project engineer

Owner-operator

Supervisory foreman (less than 20% of time as a working foreman)
Messenger

Clerical workers (timekeepers, payroll clerks, bookkeepers, etc.)

YV VVVVY

(starting with Payroll No. 1)

If employer's workers perform no physical work on the project during
workweek, he/she has submitted a "no work" letter for that workweek.
Payroll of employer's final workweek on the project (completion of
his/her work) is marked "Final".

For Week Ending. The last date of the workweek.
Project and Location. Name of project and city in which located.
Columns 1 thru 9: Data entered on each line of this section of Form WH-
347 represents information about a single worker in a separate job
classification. When one worker performs more than one class of work
during a workweek (split classification), the worker will have data
reported on multiple lines (as many lines as he/she worked separate
classifications). Accurate daily time records signed by the employee
must show the exact hours worked in each classification.

Column 1: Worker's Name as it appears on his/her paycheck.

Column 1: Worker's Name as it appears on his/her paycheck.
v Worker’s best mailing address and social security number is entered only on the first payroll on which his/
her name appears;

¥ If the worker changes his/her residential address while working on the project, the new address is entered on
the next applicable payroll;
v If any two or more workers have the same name, their social security numbers are included on the payroll






Column 2: self-explained.

Column 3:
The Work Classification (job title) for the worker is included in the Wage
Decision and denotes the work that worker actually performed.

If the worker is an apprentice, enter the State BAT registration number and
year of apprenticeship in this column the first time the apprentice's name
appears on the payroll.

If the worker has performed more than one class of work during the workweek,
such as carpenter and laborer, the division of work must be shown on separate
lines of the payroll. Each class of work performed is noted in Column 3 on a
separate line and the employee's name is repeated on that line in Column 1.

NOTE
If the applicable classification is not included in the Wage Decision, construction contractor should call the
Contractor immediately and request the appropriate classification through the Additional Classification Process

The payroll is signed by the workman in the related "blocks”, or a signed copy
of the daily time records is attached to the payroll

If the above is not done, the worker is paid at least the highest minimum wage
rate of all of the classes of work performed for all hours worked.

The employer may not pay a “semi-journeyman’ or semi-skilled laborer the average of journeyman’s and laborer’s rates.
The actual hours each worker uses tools of the trade (journeyman) and each hour he/she does not use tools of the trade
(laborers) must be recorded on separate lines in Column 3 of the payroll. The employer may not pay the average of the
two classes of work.

The work classification of helper is not accepted unless included in the Wage Decision issued by the Secretary of Labor.
Any employee listed as “helper” in the absence of such a classification in the Wage Decision must be paid the
journeyman’s rate for hours he/she uses the tools of the trade.

Column 4: Hours Worked, Each Day and Date, for the workweek.

Regular hours (S for "Straight" time) are entered for each classification for
each employee. Overtime hours (0), if any, are reported separately from
straight hours. Overtime is any time over 40 hours in any workweek.

Column 5: Total Hours worked during the workweek are reported (the sum of
sub columns in Column 4). Straight and overtime hours are recorded separately.
Column 6: Rate of Pay, not less than the minimum wage rate for the work

classification (see Wage Decision).
The Overtime Rate of Pay is not less than 1* times the worker's basic (straight)
hourly rate of pay.






Apprentices. If a copy of the apprentice's registration certificate from the
State BAT has not been submitted to Grant Recipient by employer (through
construction contractor), apprentice must be paid journeyman's rate.

Piece Worker. Piece work must be reported in Column 6 at an hourly rate, the
gross pay for the workweek (work on the project) divided by the total number
of hours worked on the project during the workweek.

Column 7: Gross Amount Earned equals straight hours (Column 5) times straight
rate of pay (Column 6) plus overtime hours, if any, (Column 5) times overtime
rate of pay (Col 6).

Column 8: Each deduction is:
\ Required by law;

V Voluntarily authorized by the worker in writing before the work week began;
or

\ Provided in a bargaining agreement.

Column 9: Net Wages stated are Column 7 minus total deductions shown in

B. Instruction for completing/reviewing the Back of Payroll (Form WH-347)
Each Employer has:
\ completed all blank spaces and understands the penalties for falsification;

\ Checked Item 4 if fringe benefits are included in the Wage Decision for all
workers: 4(a) If fringe benefits are paid to approved fund(s); or,

4 (b) Paid directly to each affected worker each week, his/her paycheck
representing the pay of the applicable minimum wage rate plus the amount of
required fringe benefits.

Vv Manually signed the payroll in the "block" marked signature and stated
his/her title;

The person who signed the payroll is the employer or an official of the
employer who is legally authorized to act for the employer.
C.Weekly Payroll Review. Each employer has promptly:

Reviewed the weekly payroll for compliance with all labor requirements (using
this checklist) and made necessary corrections.

Each lower-tier subcontractor has submitted his/her weekly payroll or "no
work" letter to the respective subcontractor within 3 calendar days from the
last date of the workweek.

Fach subcontractor has received a payroll or "no work" letter from each of
his/her lower-tier subcontractors, reviewed each and his/her own payroll,





required necessary corrections and submitted all such payrolls to the
construction contractor within 5 calendar days from the last date of the
workweek.

Construction contractor has received a payroll or "no work" letter from each
subcontractor and each lower-tier subcontractor, monitored each including
his/her own payroll, required necessary corrections, and collectively
submitted them to the grantee within 7 workdays of the last date of the
respective workweek.

VIl. AFTER PROJECT COMPLETION

Fach employer will keep all weekly payrolls on the project for 3 years after
the construction contractor's project completion date.





		PRE-CONSTRUCTION MEETING AND CHECKLIST-CDBG FORM 407.4

		THE PRE-CONSTRUCTION MEETING



		Project Name: 

		CDBG Contract No: 

		Location: 

		Description of Work to be Performed: 

		Construction Contractor: 

		Contract Amount: 

		Conference Date: 

		Location_2: 

		Participants Names Titles: 

		Items Covered 1: 

		Items Covered 2: 

		Items Covered 3: 

		Items Covered 4: 

		Items Covered 5: 

		Items Covered 6: 

		Items Covered 7: 

		Items Covered 8: 






Oklahoma Department of Commerce CDBG Programs
Grantee Debarment Review and Certification

All CDBG sub-recipients are required, by the regulations implementing 24 CFR Part 85.35, to conduct
debarment reviews on all services procured with CDBG funds before any contract award is executed. These
reviews shall be conducted by using the System for Award Management (SAM) website, www.sam.gov, to
determine if the potential contractor is registered as active with no exclusions. Save/Print the results.
Complete this form and attach the results along with the Notice of Award and Contractor’'s Debarment Certification
form from the Bid/Proposal documents.

CDBG Grantee CDBG
Name and Contract
Project Type Number
*Contractor
Name
Address Phone
City State Zip Code
Contractor’s
UEI Number

Entity’s Registration reviewed by

Reviewer’s Title

Reviewer’s Organization

Chief Elected Official

Title of Chief Elected Official

By signing this certification, both the Reviewer and the Chief Elected Official certify all necessary actions were
taken to complete the debarment check and that the contractor listed above is not suspended or debarred from
conducting business with, or receiving funding from, the United States government under E.O. 12549.

Signature of Reviewer Date

Signature of Chief Elected Official Date

Please upload this document along with other required documentation into OK-Grants Related Items (RROF)
and submit using the Notice of Award status. Keep the originals in the CDBG project file.

*Contractor is any entity or individual directly procured for contract services by the sub-recipient (grantee),
(City, Town, or County), under this CDBG contract award and must be registered as active in SAM.gov.

Form 407.5
Rev. 11/2023



http://www.sam.gov/



		CDBG Grantee Name and Project Type: 

		CDBG Contract Number: 

		Contractor Name: 

		Address: 

		Phone: 

		City: 

		State: 

		Zip Code: 

		Contractors UEI Number: 

		Entitys Registration reviewed by: 

		Reviewers Title: 

		Reviewers Organization: 

		Chief Elected Official: 

		Title of Chief Elected Official: 

		Date: 

		Date_2: 






Oklahoma Department of Commerce
Community Development Block Grant (CDBG) Program

BIDDER’S ACKNOWLEDGEMENT & CERTIFICATION FOR
COMPLIANCE WITH BUILD AMERICA-BUY AMERICA (BABA)
IRON & STEEL & SPECIFICALLY LISTED CONSTRUCTION MATERIALS 2023-2024
(Submit with the Bid)

This is a certification that I, the bidder, (Name and Title) of

(Company Name, Partnership, LLC, Inc., etc.)
hereby certify and is aware that the funds appropriated or otherwise made available by the Infrastructure
Investment and Jobs Act in effect as of May 14, 2022, and used for purchase of Iron and Steel, waived by the
Department of Housing and Urban Development on December 14, 2022, for CDBG Project funding allocated
after November 13, 2022, to the State of Oklahoma and for a period of five years or such shorter time period as
HUD may announce via Notice, shall be used for a project as being at the de minimis threshold amount of
$250,000 for the construction, alteration, maintenance, or repair of a public improvement certifying that all of
the Iron and Steel products and Construction Materials used in the project are produced in the United States.

The Bidder is aware that all iron and steel products and specifically listed materials used for this project must
be produced in the United States per Section 436(a)-(f) of the Consolidated Appropriations Act, 2014, and

incorporated into this project:

(Insert Name of Project),

CDBG Project # (Insert CDBG Project Number), and furthermore certifies as

follows:

1. The bidder understands the term “iron and steel products” and “specifically listed construction
materials” applies to the construction, alteration, maintenance, or repair of publicly owned
infrastructure.

2. The bidder understands the term “iron and steel products” refers to the following products made
primarily of iron or steel, lined or unlined pipes and fittings, manhole covers and other municipal
castings, hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced
precast concrete, and construction materials. Additional information for review, including any
published waivers, domestic supplier information, “Made in America”, BABA FAQs, as posted on
the HUD.gov website, https://www.hud.gov/program offices/general counsel/BABA

3. The bidder further states that this requirement applies to all portions of the project that are
subcontracted.

4. This “Certification” is to be submitted by Bidder as a part of this bid and proposal.

5. lron and steel of unknown origin are considered to have been produced or manufactured outside
the United States.

6. ldentification of American-produced Iron and Steel Goods (AIS) is consistent with the terms of the
Owner’s bid solicitation and the provisions in the bid document. Bidder certifies that this bid
reflects the Bidder’s best, good faith effort to identify domestic sources of iron and steel goods in
the bid solicitation where such American-made goods are available on the schedule and consistent
with the deadlines prescribed in or required by the bid solicitation.




https://www.hud.gov/program_offices/general_counsel/BABA



7. Verification of U.S. Production: The bidder certifies that all iron and steel products contained in the
bid solicitation that are American-made have been so identified, and if this bid is accepted, the
Bidder agrees that it will provide reasonable, sufficient, and timely verification to the Owner of the
U.S. production of each component so identified.

8. Documentation Regarding Non-American-made Iron and Steel Goods: The Bidder certifies that for
any iron and steel products that are not American-made and are so identified in this bid, the Bidder
has included in or attached to this bid one or both of the following a) or b) as applicable:

a) Identification of and citation to a categorical waiver published by the U.S. Department of
Housing and Urban Development (DHUD) in the Federal Register that is applicable to
such component or components, and an analysis that supports its applicability to the
component or components; If the Owner/State receives a request for a waiver under this
section, the Owner/State shall allow for 15 working days for review prior to a
determination based on the request.

b) Verifiable documentation sufficient to the Owner/State, as required in the bid
solicitation or otherwise, that the Bidder has sought to secure American-produced goods
but has determined that such goods are not available on the bid schedule and consistent
with the deadlines prescribed in the bid solicitation, with assurance adequate for the
Bidder under the applicable conditions stated in the bid solicitation or otherwise.

9. Information and Detailed Justification Regarding Non-American-produced Iron and Steel Goods: The
Bidder certifies that for any such product or products that are not so available, the Bidder has also
provided in or attached to this bid certification, including but not limited to the verifiable
documentation and a full description of the bidder’s efforts to secure any such American-produced
iron and steel goods, that the Bidder believes are sufficient to provide and as far as possible
constitute the detailed justification required for a waiver under Use of American Iron and Steel with
respect to such product or products.

10. If use of a noncompliant iron and/or steel product is permanently incorporated into a project, one
or more of the following can occur:

1) Request a waiver where appropriate;

2) Require the removal of the nondomestic item;

3) Payment for all or part of the project will be withheld.

11. The Bidder further agrees that, if the bid is accepted, will assist the Owner/State in amending,
supplementing, or further supporting such information as required by the Owner/State to request
and, as applicable, implement the terms of a waiver with respect to any such product or products.

12. Supporting Documentation of BABA Products & Materials is required as submittals to the
Owner/State for compliance.

Name of Construction Company Signature of Company Representative Date

Name of Owner/CDBG Grantee Signature of Authorized Official Date

NOTE: OWNER signs and submits this document with the Notice of Contract Award Form in OKGrants.

Form 407.6
11/2023





		Name and Title of: 

		Company Name Partnership LLC Inc etc: 

		Insert Name of Project: 

		Insert CDBG Project Number and furthermore certifies as: 

		Name of Construction Company: 

		Date: 

		Name of OwnerCDBG Grantee: 

		Date_2: 

		Text1: 

		Text2: 






Grant recipient name:

CONSTRUCTION PROCUREMENT CHECKLIST FOR SUBMITTALS

CDBG Contract Number:

Brief Project Description:

REFERENCE: Policy 407 Attachment 33 - SAMPLE construction bidding & contract documents

TASK BOX ITEM — Notice of Award Required — NOA Form 407.1 - Upload the checklist and applicable items before

changing the status to 'submit the Notice of Contract Award.'

Construction Bid Document
Advertisement for Bids:

Affidavit of Publications — construction activity estimated at $100,000 or more must be advertised twice in two

consecutive weekly local or county-wide newspapers.

Copy of email(s) - Bid Advertisement must be provided to at least one in-state construction plan room

Copy of email(s) or other written correspondence - Direct solicitations for businesses, including the required:

Minority-owned and Women-owned businesses: https://www.okcommerce.gov/doing-business/business-

Pre-bid

services/women-owned-business-certifications/; and https://www.okcommerce.gov/about-us/diverse-
business-certification-program/

meeting sign-in sheet, as applicable.

Bid Tabulation:

Evidence of bid opening results — spreadsheet including amounts and required submittals.

Lowest

& Best Bid & submittals:

bid proposal

5% bid bond

Contractor Notarized Sworn Statement of Non-Collusion (located in the Sample Bid Document)

Contractor Sam.gov Active Registration (check the SAM.gov website and print the PDF for submittal)

Form 407.1 — Notice of Contract Award (see Yes or No budget question below)

Form 407.2 — Contractor Self-certification of no debarment

Form 407.5 — Grantee Certification of Debarment Review of Selected Bidder

Form 407.6 — Selected bidder’s certification for BABA (construction projects at $250,000 or more)

Other items required by the grantee for submittal with the bid

IS THE LOW BID AMOUNT WITHIN THE PROJECT APPLICATION BUDGET FOR CONSTRUCTION?

YES — The Grantee takes Board Action to complete and provide Form 407.1 Notice of Contract Award to the contractor
for acceptance based on receipt and review of all submittals for compliance with the bid instructions.

NO—The grantee takes Board Action to add the shortfall, initiate a budget modification in the grant system, and provide

Form 401.1 Leverage Commitment; once completed, the grantee may complete and provide Form 407.1 Notice

of Contract Award to the Contractor for acceptance, as the budget now reflects the necessary funding available

to enter into a contractual agreement.

Construction Procurement Checklist Form 407.7 2025



https://www.okcommerce.gov/doing-business/business-services/women-owned-business-certifications/

https://www.okcommerce.gov/doing-business/business-services/women-owned-business-certifications/

https://www.okcommerce.gov/about-us/diverse-business-certification-program/

https://www.okcommerce.gov/about-us/diverse-business-certification-program/



THE CONTRACTOR HAS 10 DAYS FROM RECEIPT OF NOA TO PROVIDE THE GRANTEE/OWNER WITH THE FOLLOWING:
Performance Bond, Payment Bond, Maintenance Bond, and Insurance (liability and workers comp)

THE GRANTEE PROVIDES THE FOLLOWING:
Executed Contract

Attorney’s review and approval of contract and bonding (sample format)

Minutes of the Board Meeting selecting a contractor and awarding the bid amount.
Form 407.3 Notice to Proceed — fully executed.

THE GRANTEE SCHEDULES A MANDATORY PRE-CONSTRUCTION MEETING (Sign-in Sheet, Meeting Notes)
The following items should be used, discussed, and/or provided for compliance:

Form 407.4 Pre-construction Meeting & Instruction Checklist to include the following for discussion:

> Attachments 407 through 408 should be provided to contractors for use and compliance.
> Posters at the job site (photos should be taken once posters are in place, at the job site for the project file).
» Weekly Payroll Reports — discuss submittals
> Applicable Wage Rate Classifications — Are there any additional classifications needed?
SECTION 3, as applicable, A Section 3 Project is defined as having HUD financial assistance of over $200,000
» Form 404.3 Contractor -Evidence of public notice - Section 3 Project Service Area (radius of low-income area)
Form 404.5 Contractor - Certification of Section 3 Business Concern
Form 404.6 Contractor - Estimated Workforce Breakdown
Form 404.7 Contractor - Section 3 Affirmative Action Plan
Form 404.8 Contractor Utilization Monthly Report (to be submitted with Monthly Pay Estimate)
Form 404.9 Worker Status Certification (Form contains the HUD link to County Low-Income Limit)
BABA, as applicable, discuss Policy 407 Attachments 35 through 39.
» Projects with construction costs exceeding $250,000.00 (including all project funding) must provide the

VVVYVYVYVY

necessary information and certifications for BAP or Made in America products and materials.

Form 407.8 BAP Applicability Checklist with HUD Notice CPD-25-01 Instructions

The items above are uploaded to the grants management system, and the grantee is ready to change the status to
submit the ‘Notice of Contract Award’ for ODOC review.

ODOC REVIEW AREA:

Preparer Name, Title, Agency (typed) ODOC Reviewer Name & Title

Date Date

Construction Procurement Checklist Form 407.7 2025





		Grant recipient name: 

		CDBG Contract Number: 

		Brief Project Description 1: 

		Brief Project Description 2: 

		Construction Bid Document: Off

		Advertisement for Bids: Off

		Prebid meeting signin sheet as applicable: Off

		Bid Tabulation: Off

		Lowest  Best Bid  submittals: Off

		Affidavit of Publications  construction activity estimated at 100000 or more must be advertised twice in two: Off

		Copy of emails Bid Advertisement must be provided to at least one instate construction plan room: Off

		Copy of emails or other written correspondence Direct solicitations for businesses including the required: Off

		Minorityowned and Womenowned businesses httpswwwokcommercegovdoingbusinessbusiness: Off

		Evidence of bid opening results  spreadsheet including amounts and required submittals: Off

		bid proposal: Off

		5 bid bond: Off

		Contractor Notarized Sworn Statement of NonCollusion located in the Sample Bid Document: Off

		Contractor Samgov Active Registration check the SAMgov website and print the PDF for submittal: Off

		Form 4071  Notice of Contract Award see Yes or No budget question below: Off

		Form 4072  Contractor Selfcertification of no debarment: Off

		Form 4075  Grantee Certification of Debarment Review of Selected Bidder: Off

		Form 4076  Selected bidders certification for BABA construction projects at 250000 or more: Off

		Other items required by the grantee for submittal with the bid: Off

		YES  The Grantee takes Board Action to complete and provide Form 4071 Notice of Contract Award to the contractor: Off

		NOThe grantee takes Board Action to add the shortfall initiate a budget modification in the grant system and provide: Off

		Performance Bond Payment Bond Maintenance Bond and Insurance liability and workers comp: Off

		Executed Contract: Off

		Attorneys review and approval of contract and bonding sample format: Off

		Minutes of the Board Meeting selecting a contractor and awarding the bid amount: Off

		Form 4073 Notice to Proceed  fully executed: Off

		Form 4074 Preconstruction Meeting  Instruction Checklist to include the following for discussion: Off

		Form 4078 BAP Applicability Checklist with HUD Notice CPD2501 Instructions: Off

		The items above are uploaded to the grants management system and the grantee is ready to change the status to: Off

		ODOC REVIEW AREA: 

		Preparer Name Title Agency typed: 

		ODOC Reviewer Name  Title: 

		Date: 

		Date_2: 

		Check Box21: Off

		Check Box22: Off

		Check Box23: Off

		Check Box24: Off

		Check Box25: Off

		Check Box26: Off

		Check Box27: Off

		Check Box28: Off

		Check Box29: Off

		Check Box30: Off
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		Check Box32: Off
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		Check Box35: Off
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		Check Box40: Off

		Check Box41: Off

		Check Box42: Off

		Check Box43: Off

		Check Box44: Off

		Check Box45: Off

		Check Box46: Off

		Check Box47: Off

		Check Box48: Off

		Check Box49: Off






Build America, Buy America Act:
Buy America Preference (BAP)

Applicability Checklist

Oklahoma Department of SEXNKHH&

mmer - CDBG Program
Co erce 1C G ogra DEVELOPMENT

Grantee Requirement Overview

Please complete this worksheet to assist with determining the
Buy America Preference (BAP). This checklist follows the For more information on BABA
analysis steps as described in NOTICE CPD-25-01 and should and the BAP, visit the BABA
be uploaded with the CDBG Construction Procurement page on the HUD exchange.
Checklist at time of Notice of Award Submittal. You may

seek assistance from the project engineer and construction
contractor to complete the worksheet and provide supporting

documents. . .
Project Information

Grantee Name

Grant Contract Number

Activity Description

Is the project an infrastructure project, as defined by the BABA statute?

Yes Continue to Step 2.

No The BAP does not apply. The BAP only applies to infrastructure projects. Stop here.

This material is based upon work supported, in whole or in part, by Federal award number C 21 TA MD 0009 awarded to Enterprise Community Partners, Inc. by
the US Dept of HUD. The substance and findings of the work are dedicated to the public. Neither the United States Government, nor any of its employees, makes
any warranty, express or implied, or assumes any legal liability or responsibility for the accuracy, completeness, or usefulness of any information, apparatus,
product, or process disclosed, or represents that its use would not infringe privately owned rights. Reference herein to any individuals, agencies, companies,

products, process, services, service by trade name, trademark, manufacturer, or otherwise does not constitute or imply an endorsement, recommendation, or

favoring by the author(s), contributor(s),the U.S. Government or any agency thereof. Opinions contained herein are those of the author(s) and do not necessarily

reflect the official position of, or a position that is endorsed by, HUD or any Federal agency.




https://www.hudexchange.info/programs/baba/

https://www.hudexchange.info/programs/baba/



Build America, Buy America Act

Will the project use covered materials?

Optional Buy America Preference (BAP) Applicability Checklist

COMMUNITY
PLANNING
DEVELOPMENT

Each material should be classified into only one category: iron and steel, specifically listed construction materials, not listed
construction materials, or manufactured products. This classification is necessary to apply HUD’s Phased Implementation waiver.

Check the box below for each type of covered material incorporated into this infrastructure project.

Iron or steel

Specifically Listed Construction materials

Not Listed Construction materials

Manufactured products

If you checked any boxes above, answer yes.

I:l Yes | Continue to- Step 3

No The BAP does not apply to this project because it will not incorporate any covered materials. Stop here.

Photo by Marissa Daeger on Unsplash

FORM 407.8 2025 Buy America
Preference Applicability Checklist





Build America, Buy America Act Optional Buy America Preference (BAP) Applicability Checklist

Based on the obligation date of the covered CPD program funds, does the BAP apply to the funding source
and covered materials that will be used in the project?

C
Z

22
Z
2
o2

(o]
o
>

Use the phased implementation table to determine whether the BAP applies based on the obligation date for the covered CPD
program funds and classification of materials. The BAP may only apply to some covered materials used in the project.

The obligation date is generally the date that HUD executed the grant agreement for covered CPD program funds to the grantee.
This date may be found in the grant agreement. The obligation date is not the date when the grantee commits funds to a project
under a subrecipient agreement.

Specifically Listed Not Listed

BAP will apply to... Iron and Steel Construction Materials Construction Materials Manufactured Products
CDBG CDBG funds obligated Projects using Projects using Projects using
on or after 11/15/22 FY24 CDBG funds FY25 CDBG funds FY25 CDBG funds

Yes | Indicate here which covered materials the BAP applies to and continue to- Step 4

Iron and steel

Specifically listed construction materials

Not listed construction materials

I:l Manufactured products

No The BAP does not apply to this project because the funds were obligated before the effective date
for the program/materials used in the project. Stop here.
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Build America, Buy America Act

HUD has issued several general waivers. Check the box next to any conditions that apply to the project.

Optional Buy America Preference (BAP) Applicability Checklist

22
2s
Z
@

(o]
o
>
=
<

Infrastructure projects that meet the conditions of a general waiver may be exempt in whole or in part from the BAP.

The total cost of the project from all sources (Federal and non-Federal) is an amount equal to or less than
the 2 CFR 200.1 simplified acquisitioIn threshold, which is currently $250,000. If checked, the Small

Grants Waiver applies, and the project is exempt from the BAP. (Waiver effective until November 23,
2027)

There is an urgent need to immediately complete the project because of a threat to life, safety, or property.
If checked, the Exigent Circumstances Waiver applies, and the project is exempt from the BAP. (Waiver
effective until November 23, 2027.)

If you checked any of the boxes above, answer yes below.

Yes The HUD general waiver selected above is being applied to this project, so the BAP does not apply to
the entire project. Documentation of the conditions of the waiver should be attached.

No Proceed to Step.. 4a

Step 4a:

Calculate the De Minimis limit for the project:

The total cost of all covered materials includes all iron and steel, construction materials, and manufactured products used in the
project, regardless of whether the BAP currently applies under the Phased Implementation waiver.

Enter the total cost of all covered materials:

Multiply that amount by 0.05 (5%):

Enter the lower of the number calculated in the row
above or $1,000,000 (whichever is less).

The amount in the third row above is the De Minimis limit for this project. The BAP can be waived for covered materials from
foreign or unknown sources at a cost not to exceed the De Minimis limit of 5% of the total cost of materials or $1,000,000

(whichever s less). The BAP will still apply to other covered materials used in the project. Please attach a list of
covered materials and their associated costs to which the De Minimis limit has been applied.

-5- Form 407.8
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Build America, Buy America Act Optional Buy America Preference (BAP) Applicability Checklist

Is there a need for a project-/product-specific waiver?

COMMUNITY
PLANNING
DEVELOPMENT

If the BAP applies to a project and all general waiver flexibilities have been utilized, but there are remaining covered materials
that can only be sourced from foreign or unknown sources, then a grantee may apply for a project-/product-specific waiver.

Yes Refer to guidance in Section VIII and IX of Notice CPD-25-01 - (Waiver Instructions from HUD)

No

Completed by Name and Phone Number Date Completed

Form 407.8

CHECKLIST
Build America, Buy America Act:

Sﬁxwmll\% Buy America Preference (BAP)

oeveropment | Applicability Checklist
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OFFICE OF COMMUNITY PLANNING

AND DEVELOPMENT

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, DC 20410-7000

Special Attention of:

All CPD Division Directors

HUD Field Offices

HUD Regional Offices

All CDBG Grantees

All CoC Grantees

All HOME Participating Jurisdictions
All HTF Grantees

All ESG Grantees

All HOPWA Grantees

NOTICE: CPD-25-01

Issued: January 13, 2025
Supersedes: CPD-2023-12

Expires: This Notice remains in effect until
amended, superseded, or rescinded.

Cross Reference:
Sections 70901-52 of Pub. L. No. 117-58

Subject: CPD Implementation Guidance for the Build America, Buy America Act’s Buy America

Preference.

Overview

This updated Community Planning and Development (CPD) Notice supersedes CPD Notice

2023-12 to provide clarified implementation guidance for the “Buy America Preference” (BAP)
imposed by the Build America, Buy America Act (BABA) enacted under Division G, Title IX of

the Infrastructure Investment and Jobs Act (I1JA, Pub. L. No. 117-58) signed into law on November

15, 2021. It describes how grantees can use covered CPD program funds for public infrastructure

projects to bolster America’s industrial base, protect national security, and support high-paying jobs.

The refreshing of this Notice is intended to provide greater clarity to grantees

implementing BABA. Specifically, the Notice clarifies how the BAP applies to public infrastructure

for housing projects. Projects with one- to four-units should be classified as private and not subject
to BABA. Housing projects with five or more units should be considered as public infrastructure
subject to BABA unless another BABA waiver or exemption applies. In addition, the Notice
includes a reclassification of HOME-ARP to CPD programs not covered by the BAP, clarification
on determining a project scope, BAP applicability to program income, additional recordkeeping
considerations, guidance on using HUD’s online project-specific waiver application website, and
new resources to assist with compliance and determining when a project-specific waiver is

appropriate.

This Notice also highlights issues that grantees will want to consider when preparing for

1





HUD’s full implementation of the BAP in FY2025, as described in “Public Interest Phased
Implementation Waiver for FY 2022 and 2023 of Build America, Buy America Provisions as
Applied to Recipients of HUD Federal Financial Assistance” (88 Fed. Reg. 17001, effective March
15, 2023 (“Phased Implementation Waiver”), which establishes BAP implementation points
according to a schedule across HUD programs.

More in-depth technical assistance related to both BABA compliance and best practices is
available on the HUD Exchange and hud.gov websites. HUD also encourages grantees to contact
their assigned local field offices to discuss issues and concerns within the regulatory framework.
This Notice uses the term “grantee” generically to also include HOME participating jurisdictions.
The guidance provided in this Notice is subject to change if the Office of Management and Budget
(OMB) updates guidance on the application of BABA for Federal financial assistance (FFA)
programs for infrastructure.

Contents
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A. Federal Government-wide Guidance on BABA ...t 3
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. The Build America, Buy America Act (BABA)

The Build America, Buy America Act (BABA) was signed into law by President Biden on
November 15, 2021, as part of the Infrastructure Investment and Jobs Act (I1JA) as Sections 70901-
52 of Pub. L. No. 117-58. In addition to providing funding for roads, bridges, rails, and high-speed
internet access, it created an incentive to increase domestic manufacturing across the country
through the inclusion of BABA’s “Buy America Preference” (BAP). In general, the BAP requires
that all iron, steel, manufactured products, and construction materials used in public infrastructure
projects funded with Federal financial assistance (FFA), as outlined in Section 70914(a) of BABA,
must be produced in the United States. The intent of the BAP is to stimulate private-sector
investments in domestic manufacturing, bolster critical supply chains, and support the creation of
well-paying jobs for people in the United States. The preference is also intended to bolster
American firms’ ability to compete and lead globally for years to come by requiring entities that
receive Federal infrastructure funds to use American materials and products.

The BAP applies to all spending on public infrastructure projects by Federal agencies,
including HUD. In BABA, and for purposes of this Notice, the Federal infrastructure spending with
a BAP is referred to as “Federal financial assistance” or “FFA.” Under Section 70912(7), FFA for
public infrastructure "projects” includes the “construction, alteration, maintenance, or repair of
infrastructure in the United States”. Under Section 70914(a), the use of American iron and steel,
construction materials, and manufactured products generally applies to funding from CPD programs
for public infrastructure projects. However, the BAP does not apply to “pre and post disaster or
emergency response expenditures” under Section 70912(4)(B). A list of CPD disaster or emergency
funding meeting these criteria can be found in Section IV.

Effective May 14, 2022, the BAP applies to infrastructure spending unless an agency issues
a waiver in three limited situations: 1) when applying the domestic content procurement preference
would be inconsistent with the public interest, 2) when types of iron, steel, manufactured products
or construction materials are not produced in the United States in sufficient and reasonably available
quantities or of a satisfactory quality, or 3) where the inclusion of those products and materials will
increase the cost of the overall project by more than 25 percent. Before issuing a waiver, HUD,
must make a detailed written explanation for the proposed determination to issue the waiver
publicly available and provide a period of not less than 15 days for public comment on the proposed
waiver. Additional details on waivers can be found in Sections VI1II and IX of this Notice.

A. Federal Government-wide Guidance on BABA

As a part of the Federal government’s support of domestic production and manufacturing
through infrastructure investments, OMB and HUD have taken several steps to implement the BAP
by providing guidance and issuing HUD general waivers.

On August 23, 2023, OMB issued final rules for 2 CFR Parts 184 and 200 and provided
further guidance on implementing the statutory requirements and improving FFA management and
transparency (88 Fed. Reg. 57750, effective October 23, 2023). These government-wide regulations
apply to HUD programs and provide direction on implementing a BAP waiver process. The new
and revised regulations also provide additional guidance on construction material standards, the cost





components of manufactured products, and their definitions.

On October 25, 2023, OMB issued guidance to all Federal agencies on how to implement
BABA consistently across the government. The “Implementation Guidance on Application of Buy
America Preference in Federal Financial Assistance Programs for Infrastructure” (M-24-02) (OMB
Guidance) directs Federal agencies, including HUD, on how to apply the BAP and provides an
overview of the BAP waiver requirements. OMB may also issue additional or updated guidance in
the future, and HUD will update its guidance as necessary.

B. HUD Actions and Guidance on BABA

BABA is a new and complex statute that became effective in 2022. As such, establishing
governmentwide guidance on these new statutory requirements has been an iterative process. Since
the passage of BABA, HUD has worked diligently to implement the BAP for all HUD programs.
Before the law became effective on May 14, 2022, HUD established a Department-wide BABA
leadership committee. On June 1, 2022, HUD issued a Request for Information (RFI) to collect
public comments on potential BABA implications for HUD grantees (87 FR 33193). To ease the
transition in complying with the BAP, HUD proposed and received several general applicability
waivers for covered FFA, which includes CPD programs. These waivers and other BABA
information are available on HUD’s website at https://www.hud.gov/baba. Further details on these
waivers and their application to CPD programs are provided in Section V of this Notice.

CPD has taken several actions to notify and communicate with stakeholders and grantees on
BABA requirements and their impact on CPD programs. Since Fiscal Year (FY) 2022, all grant
transmittal letters and notices of funding opportunities (NOFOs) have included a reference to the
BAP under BABA. For the FY2023 and FY2024 funding allocations, all CPD grant agreements
with covered FFA included a clause to require that the grantee must comply with BABA, as
applicable, which will remain in place for future allocations. Throughout 2023 and 2024, CPD has
held BABA information sessions for CPD grantees and operates a dedicated email box at
CPDBABA@hud.gov to answer questions from individual grantees and stakeholders. In October
2023, CPD established a HUD Exchange page (hudexchange.info/programs/baba/) as a central
resource for grantees. CPD has developed technical assistance products, including quick guides,
webinars, and frequently asked questions (FAQS), that are available to CPD grantees on this site.

1. Definitions

CPD has aligned its definitions regarding policy interpretations of BABA with regulations at
2 CFR part 184 and Appendix 1 of OMB guidance M-24-02 as stated below.

1. Build America, Buy America Act is defined in 2 CFR § 184.3 and means division G, title
IX, subtitle A, parts I-I1, sections 70901 through 70927 of the Infrastructure Investment and
Jobs Act (Pub. L. No. 117-58).

2. Buy America Preference is defined in 2 CFR § 184.3 and means the “domestic content
procurement preference” set forth in section 70914 of BABA, which requires the head of
each Federal agency to ensure that none of the funds made available for a Federal award for
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an infrastructure project may be obligated unless all of the iron, steel, manufactured
products, and construction materials incorporated into the project are produced in the United
States.

3. Categorization of Articles. The term *“categorization of articles” refers to the requirement
that articles, materials, and supplies should only be classified into one of the following
categories:

I. Iron or steel products;

i. Manufactured products;

iii. Construction materials; or

iv. Section 70917(c) materials.

Each article, material, or supply should be classified in only one of the categories listed
above. In some cases, an article, material, or supply may not fall under any of the categories
listed in this paragraph. The classification of an article, material, or supply as falling into one
of the categories listed in this paragraph must be made based on its status at the time it is
brought to the work site for incorporation into an infrastructure project. In general, the work
site is the location of the infrastructure project at which the iron, steel, manufactured
products, and construction materials will be incorporated.

4. Component is defined in 2 CFR § 184.3 and means an article, material, or supply, whether
manufactured or unmanufactured, incorporated directly into: a manufactured product; or,
where applicable, an iron or steel product.

5. Construction Materials is defined in 2 CFR § 184.3 and means articles, materials, or
supplies that consist of only one of the items listed in paragraph (1) of this definition,
except as provided in paragraph (2) of this definition. To the extent one of the items listed
in paragraph (1) contains as inputs other items listed in paragraph (1), it is nonetheless a
construction material.

(1) The listed items are:
i.  Non-ferrous metals;
ii.  Plastic and polymer-based products (including polyvinylchloride, composite
building materials, and polymers used in fiber optic cables);
ii.  Glass (including optic glass);
iv.  Fiber optic cable (including drop cable);
v.  Optical fiber;

vi.  Lumber;
vii.  Engineered wood, and
viii.  Drywall.

(2) Minor additions of articles, materials, supplies or binding agents to a
construction material do not change the categorization of the construction material.

6. Covered Materials includes the following when used in connection with an Infrastructure
Project:
(A) all iron and steel;






10.

11.

12.

13.

(B) all Manufactured Products; and
(C) all Construction Materials.

Covered CPD Programs. The term “covered CPD programs” means any Federal financial
assistance administered by CPD that is used for public infrastructure projects, excepting
expenditures related to pre and post disaster or emergency response.

Grantee. The term “grantee,” as defined at 24 CFR 5.100, means the person or legal entity
to which a grant is awarded and that is accountable for the use of the funds provided.

Federal Financial Assistance (FFA) has the meaning given to the term in 2 CFR 200.1 (or
successor regulations) and includes all expenditures by a Federal agency to a Non-
Federal Entity for an Infrastructure Project, except that it does not include:

(A) expenditures for assistance authorized under section 402, 403, 404, 406, 408, or 502
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C.
5170a, 5170b, 5170c, 5172, 5174, or 5192) relating to a major disaster or emergency
declared by the President under section 401 or 501, respectively, of such Act (42 U.S.C.
5170, 5191); or

(B) pre and post disaster or emergency response expenditures.

Infrastructure as described in 2 CFR 184.4(c), encompasses public infrastructure projects in
the United States, which includes, at a minimum: the structures, facilities, and equipment for
roads, highways, and bridges; public transportation; dams, ports, harbors, and other
maritime facilities; intercity passenger and freight railroads; freight and intermodal facilities;
airports; water systems, including drinking water and wastewater systems; electrical
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real
property; and structures, facilities, and equipment that generate, transport, and distribute
energy including electric vehicle (EV) charging. See also 2 CFR 184.4(d).

Infrastructure Project The term “infrastructure project” is defined in 2 CFR 184.3 and means
any activity related to the construction, alteration, maintenance, or repair of public
infrastructure in the United States regardless of whether infrastructure is the primary
purpose of the project. See also 2 CFR 184.4(c) and (d).

Iron and Steel Products The term “iron and steel products” is defined in 2 CFR 184.3 and
means articles, materials, or supplies that consists wholly or predominantly of iron or steel,
or a combination of both.

Predominantly of iron or steel or a combination of both is defined in 2 CFR 184.3 and
means that the cost of the iron and steel content exceeds 50 percent of the total cost of all its
components. The cost of iron and steel is the cost of the iron or steel mill products (such as
bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the manufacture of the
product and a good faith estimate of the cost of iron or steel components.






14.

15.

16.

17.

18.

19.

20.

Made in America Office. The term “Made in America Office” or “MIAO” means the office
at the Office of Management and Budget, established by section 70923 of BABA, that is
charged with implementing the BAP and establishing the procedures to review waiver
requests.

Manufactured Products is defined in 2 CFR 184.3 and means:

(1) Articles, materials, or supplies that have been:
(i) Processed into a specific form and shape; or
(if) Combined with other articles, materials, or supplies to create a product
with different properties than the individual articles, materials, or supplies.

(2) If an item is classified as an iron or steel product, a construction material, or a
section 70917(c) material under 2 CFR 184.4(e) and the definitions set forth in
this section, then it is not a manufactured product. However, an article, material,
or supply classified as a manufactured product under 2 CFR 184.4(e) and
paragraph (1) of this definition may include components that are construction
materials, iron or steel products, or section 70917(c) materials.

Manufacturer is defined in 2 CFR 184.3 and means the entity that performs the final
manufacturing process that produces a manufactured product.

Non-Federal Entity means a State, local government, Indian tribe, Institution of Higher
Education (IHE), or nonprofit organization that carries out a Federal award as a recipient or
subrecipient., as provided in 2 CFR 200.1.

Not Listed Construction Materials The term “not listed construction materials” refers to the
category of construction materials that are subject to the BAP, but not included in HUD’s
specifically listed construction materials, as defined in the Phased Implementation Waiver.
This includes:
i. plastic and polymer-based products other than composite building materials
or plastic and polymer-based pipe or tube;
ii. glass (including optic glass); and
iii. drywall.

Obligate means an action taken by HUD that creates a legal liability of the government for
the payment of goods and services ordered or received or that administratively recognizes a
legal duty on the part of the Agency that could mature into a legal liability by virtue of
actions outside of HUD’s control. The milestone in the federal assistance award process
that establishes the obligation date varies for each program, but for many CPD programs the
obligation date occurs upon HUD’s execution of the grant agreement.

OMB Guidance . The term “OMB guidance” refers to 2 CFR Part 184, the "Implementation
Guidance on Application of Buy America Preference in Federal Financial Assistance
Programs for Infrastructure” (M-24-02), issued October 25, 2023, by the Office of
Management and Budget, and any subsequent guidance to rescind or replace M-24-02. This
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21.

22.

23.

24.

guidance is applicable to the heads of all Federal agencies for the implementation of
BABA'’s Buy America Preference.

Pre and Post Disaster or Emergency Response Expenditures. The term “pre and post
disaster or emergency response expenditures” means Federal funding authorized under
section 402, 403, 404, 406, 408, or 502 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act (Stafford Act) relating to a major disaster or emergency declared
by the President under section 401 or 501, respectively. The BAP does not apply to pre- and
post-disaster or emergency response expenditures authorized by statutes other than the
Stafford Act and made in anticipation of or in response to an event that qualifies as an
emergency or major disaster within the meaning of the Stafford Act.

Produced in the United States is defined in 2 CFR 184.3 and means:

I. Inthe case of iron or steel products, all manufacturing processes, from the
initial melting stage through the application of coatings, occurred in the
United States.

ii. In the case of manufactured products:

1. The product was manufactured in the United States; and

2. The cost of components of the manufactured product that are mined,
produced, or manufactured in the United States is greater than 55
percent of the total cost of all components of the manufactured
product, unless another standard that meets or exceeds this standard
has been established under applicable law or regulation for
determining the minimum amount of domestic content of the
manufactured product. See 2 CFR 184.2(a). The costs of
components of a manufactured product are determined according
to 2 CFR 184.5.

iii.  In the case of construction materials, all manufacturing processes for the
construction material occurred in the United States. See 2 CFR 184.6 for
more information on the meaning of “all manufacturing processes” for
specific construction materials.

Section 70917(c) Materials. The term “section 70917(c) materials™ is defined in 2 CFR
184.3 and means cement and cementitious materials; aggregates such as stone, sand, or
gravel, or aggregate binding agents or additives.

The Federal Register Notice implementing new BABA regulations at 2 CFR 184 (88 FR
57787) clarifies that all categorizations of Covered Materials should be made based on the
status of the material when it arrives at the work site. Section 70917(c) materials that are
used at the work site, such as wet concrete or hot asphalt, are not subject to the BAP.
However, Section 70917(c) materials may be components of manufactured products if, for
example, they are used to produce precast concrete products before being transported to the
work site.

Specifically listed construction materials. The term “specifically listed construction
materials” for HUD programs includes:






non-ferrous metals;

lumber;

composite building materials; and
plastic and polymer-based pipe and tube.

cooe

I11.  Applicability of the BAP to CPD Programs and Projects

The BAP applies to the purchase of iron, steel, manufactured products, and construction
materials for Covered CPD Programs when funds are used for the construction, alteration,
maintenance, or repair of public infrastructure, as defined by BABA. This list of Covered CPD
Programs is subject to change if there are any changes to the eligible uses of funds or the
establishment of new programs that fund public infrastructure projects and are covered by BABA.
Covered CPD Programs currently include:

Community Development Block Grant Formula Programs (CDBG)

Section 108 Loan Guarantee

HOME Investment Partnerships Program (HOME)

Housing Trust Fund (HTF)

Recovery Housing Program (RHP)

Emergency Solutions Grants (ESG)

Continuum of Care (CoC)

e Housing Opportunities for Persons With AIDS (HOPWA)

Self-Help Homeownership Opportunity Program (SHOP)

Special NOFA for unsheltered and rural homeless

Veterans Housing Rehabilitation and Modification Program (VHRMP)
Community Project Funding (CPF)/Economic Development Initiatives (EDI)
Section 4 Capacity Building

Rural Capacity Building

Pathways to Removing Obstacles to Housing (PRO Housing)

Preservation and Reinvestment Initiative for Community Enhancement (PRICE)
Continuum of Care Builds Notice of Funding Opportunity (CoCBuilds NOFO)

BABA applies to any project that involves the construction, alteration, maintenance, or
repair of public infrastructure, regardless of whether infrastructure is the primary purpose of the
project. Since the term “infrastructure” includes the structures, facilities, and equipment for
“buildings and real property”, the BAP generally applies to Covered CPD Program funds provided
for housing projects. OMB acknowledged at 2 CFR 184.4(d) that some projects may be “private”
in nature and are not considered public infrastructure subject to BABA. An example OMB
provided in M-24-02 is a project consisting solely of the purchase, construction, or improvement of
a private single-family home for personal use.

Through this notice, CPD provides further clarification on when grantees should apply
BABA'’s requirements to housing projects as described in M-24-02.
1. Housing projects with one to four units are considered “private,” consistent with HUD’s
definition of single-family housing. Housing projects with one to four units, including





onsite utilities and related activities are therefore not considered public infrastructure
and are not subject to the BAP.

2. Housing projects with five or more units are considered public infrastructure. Housing
projects with five or more units are therefore subject to the BAP unless another BABA
waiver or exemption applies.

Covered Materials incorporated into the public infrastructure project are subject to the BAP,
regardless of the specific project costs for which Covered CPD Program funds are expended. To
determine the scope of an individual public infrastructure project for BABA purposes, grantees
should use the definition of a project as determined by the Covered CPD Program in question. For
example, 24 CFR 92.2 defines a HOME project as “a site or sites together with any building
(including a manufactured housing unit) or buildings located on the site(s) that are under common
ownership, management, and financing and are to be assisted with HOME funds as a single
undertakiqg under this part. The project includes all the activities associated with the site and
building.”

Where no program-specific definition of a project exists, grantees should use the definition
of a “project” at 24 CFR 58 to assist with determining project scope: “an activity or group of
integrally related activities designed by the recipient to accomplish, in whole or in part, a specific
objective.” Grantees cannot split an infrastructure project to avoid application of the BAP to the
project, such as by dividing procurements, subgrants, cooperative agreements, etc., into separate and
smaller awards or contracts, particularly where the procurements, subgrants, cooperative
agreements, etc., are integrally and proximately related to the whole.

IV.  CPD Programs and Funding Not Covered by the BAP

The BAP does not apply to Federal funds for “pre and post disaster or emergency response.”
The following list of CPD funds are administered for disaster or emergency-related purposes and
therefore the BAP does not apply to them.

e Community Development Block Grant — Disaster Recovery Funds (CDBG-DR)

e Community Development Block Grant — Mitigation (CDBG-MIT)

e Community Development Block Grant — National Disaster Resilience Competition (CDBG-
NDR)

e Community Development Block Grant CARES Act (CDBG-CV)

e HOME Investment Partnerships American Rescue Plan Program (HOME-ARP)

¢ Housing Opportunities for Persons With AIDS CARES Act (HOPWA-CV)

e Emergency Solutions Grants CARES Act (ESG-CV)

e Rapid Unsheltered Survivor Housing (RUSH)

In addition to the funding sources listed above, the BAP does not apply to projects funded
solely with program income generated through any Covered CPD Program. Program income is not
considered FFA.

1 See also 24 CFR 93.2 for HTF, 24 CFR 578.3 for CoC, etc.
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BABA does not apply to projects that do not include any construction, alteration,
maintenance, or repair of public infrastructure. Equipment, tools, and supplies that are brought to a
construction site and removed upon completion of the project or furnishings used within the
finished project that are not permanently affixed to the public infrastructure project are not covered
by the BAP.

V. HUD’s General Waivers Applicable to Covered CPD Programs

BABA requirements may be waived by HUD and OMB when applying the BAP would be
inconsistent with the public interest, when Covered Materials are not reasonably available in
sufficient quantities or quality, or if the inclusion of Covered Materials produced in the United
States will increase the overall project by more than 25 percent. The term “general applicability
waiver” refers to waivers that have broad applicability across multiple HUD programs. The general
applicability waivers for HUD FFA that are currently in effect for all Covered CPD Programs as of
publication of this Notice are listed below.

General public interest waivers may be applied to all or a portion of a project without prior
approval from HUD when a project meets the conditions established by the waiver. Grantees
should maintain documentation demonstrating that the project meets the conditions of each general
waiver applied to the project. HUD is responsible for processing and reviewing all waivers, which
may only apply prospectively to future expenditures incurred after the effective date of the final
waiver. The table below is current as of the publication of this Notice. Details of all proposed and
approved waivers can be found at HUD’s website at https://www.hud.gov/baba.

General Purpose Effective Dates
Waiver Type

HUD issued a public interest waiver, The public interest waiver was
“Public Interest Phased Implementation | issued in March 2023 and
Waiver for FY 2022 and 2023 of Build established a phased

America, Buy America Provisions as implementation schedule for the
Public Interest | Applied to Recipients of HUD Federal application of the BAP to HUD
Phased Financial Assistance” to allow for programs through FY2025. The
Implementation | orderly implementation of the BAP BAP has been in effect since

across HUD programs. The Phased November 15, 2022, for the use of

Implementation Waiver establishes a iron and steel for infrastructure

schedule for the phased implementation | projects funded with newly
of the BAP across CPD programs and obligated FFA through the CDBG
infrastructure materials. program.

HUD issued a public interest waiver for | The public interest waiver for
exigent circumstances, “Public Interest | exigent circumstances is effective
Waiver of Build America, Buy America | from November 23, 2022, until
Provisions for Exigent Circumstances as | November 23, 2027, or such
Applied to Certain Recipients of HUD shorter time as HUD may
Exigent Federal Financial Assistance”. This announce via Notice.
Circumstances | waiver applies when there is an urgent
need by a CPD grantee to immediately
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https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf



General
Waiver Type

Purpose

Effective Dates

complete an infrastructure project
because of a threat to life, safety, or
property of residents and the
community.

De Minimis and
Small Grants

HUD issued a public interest titled
“Public Interest De Minimis and Small
Grants Waiver of Build America, Buy
America Provisions as Applied to
Certain Recipients of HUD Federal
Financial Assistance”. This waives the
BAP for all infrastructure projects
whose total cost (from all funding
sources) is equal to or less than the
simplified acquisition threshold at 2
CFR 200.1, which is currently $250,000.

This Notice also waives the application
of the BAP for a de minimis portion of
an infrastructure project, meaning a
cumulative total of no more than five
percent of the total cost of the iron, steel,
manufactured products, and construction
materials used in and incorporated into
the infrastructure project, up to a
maximum of $1 million.

The public interest de minimis, and
small grants waiver is effective
from November 23, 2022, until on
November 23, 2027, or such
shorter time as HUD may
announce via Notice.

Tribal
Recipients
Waiver

HUD issued a public interest waiver, “
Extension of Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Tribal Recipients of HUD Federal
Financial Assistance” for the BAP as it
applies to Tribal recipients.

The waiver of the BAP as it
applies to Tribal recipients was
effective for FFA obligated by
HUD from May 23, 2023, until
September 30, 2024.

Pacific Island
Territory
Waiver

HUD issued a “Public Interest, General
Applicability Waiver of Build America,
Buy America Provisions as Applied to
Pacific Island Territory Recipients of
HUD Federal Financial Assistance:
Final Notice” which waives the BAP
for any FFA used for infrastructure
projects in the Commonwealth of the
Northern Mariana Islands, Guam, and
American Samoa.

The waiver is effective from
November 15, 2023, until
February 15, 2025.
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https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.federalregister.gov/documents/2024/05/17/2024-10860/extension-of-public-interest-general-applicability-tribal-consultation-waiver-of-build-america-buy

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf

https://www.hud.gov/sites/dfiles/GC/documents/6407-N-01-BABA.pdf



VI.  Understanding HUD’s Public Interest Phased Implementation General Waiver

Under Section 70914(a), the BAP was required to be in effect for all FFA for public
infrastructure projects no later than 180 days after it was signed into law. Thus, starting May 14,
2022, all new awards of covered FFA for infrastructure projects obligated by HUD would have
been required to comply with the BAP. Due to the short implementation period of 180 days, and to
allow for the domestic industry and FFA recipients to have the time and notice necessary to
implement BABA efficiently and effectively, HUD issued a Phased Implementation Waiver. This
waiver enabled HUD to implement the BAP in an incremental process, resulting in full compliance
with the BAP for all HUD obligations in FY 2025.

Covered CPD Programs began applying the BAP to public infrastructure projects beginning
with CDBG funds obligated by HUD on and after November 15, 2022. The table below outlines
the timeline for applicability of the BAP to each classification of Covered Materials incorporated
into public infrastructure projects undertaken with Covered CPD Program funds. The columns
identify categories of Covered Materials subject to the BAP and the rows identify covered HUD
FFA, some of which are Covered CPD Programs and some of which are FFA from other HUD
offices that may contribute funding to CPD-funded projects. Note that HUD’s Phased
Implementation Waiver divides the statutorily defined category of construction materials into two
separate buckets for purposes of applying the BAP. See definitions of specifically listed and not
listed construction materials in Section I1.

To use the table, find the program(s) that funds the project under consideration, then identify
which Covered Materials will be used in the project. The cell in the table where the applicable row
and column intersect indicates the date on which the BAP will begin applying to each classification
of Covered Materials used in the project. It is important to note that the date of obligation is
typically the date on which HUD executed the legal instrument creating the relationship between
HUD and the grantee for an award of FFA, commonly the date the grant agreement is signed by
HUD. The date on which the grantee commits funds to a project or awards funds to a subrecipient
does not impact applicability of the BAP.

For example, a grantee uses FY24 CDBG funding to build a new senior center and the HUD
grant agreement was signed by the CPD Director on September 15, 2024. The grantee would use
the phased implementation table to determine that:

e Since the funds were from FY 24 appropriations and HUD executed the grant agreement
after November 15, 2022, the BAP applies to all iron or steel materials and any
specifically listed construction materials incorporated into the public infrastructure
project; and

e Any not listed construction materials and manufactured products incorporated into the
project are not subject to the BAP.

e However, if the grantee were to add funds from an FY25 CDBG grant in the future, then
the BAP would apply to all Covered Materials used in the public infrastructure project.

A public infrastructure project may use funding from multiple Covered CPD Programs that
impose the BAP to Covered Materials at different points in time. In that case, the procurement of
Covered Materials for the project must comply with the program that applies the BAP most broadly.

13





For example, a public infrastructure project uses FY23 CDBG funding and FY24 HOME
funding in the construction of a new multifamily housing development with 12 total units. HUD
executed the CDBG grant agreement on September 15, 2023, and HUD executed the HOME grant
agreement on September 12, 2024. The phased implementation table is used to determine that:

e HUD executed the CDBG grant agreement after November 15, 2022, but prior to FY24
appropriations. The BAP would apply to iron and steel products incorporated in the
public infrastructure project.

e HUD executed the HOME grant agreement after August 23, 2024. The BAP would
apply to iron and steel products, construction materials, and manufactured products (all
Covered Materials) incorporated into the public infrastructure project.

e In this case, the HOME requirements are broader. Therefore, the procurement of all iron
and steel products, construction materials, and manufactured products incorporated in
the public infrastructure project must comply with the BAP.

Grantees who are considering adding Covered CPD Program funds for construction,

maintenance, alteration, or repair of an infrastructure project that was not previously subject to
BABA should contact their local CPD Field Office for technical assistance.
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BAP will apply to... Iron and Construction Construction Manufactured
Steel Materials — Materials — Products
Specifically Listed Not Listed
CDBG Formula Grants | All funds As of the date HUD | As of the date HUD As of the date
obligated on | obligates new FFA obligates new FFA HUD obligates
or after from Fiscal Year from Fiscal Year 2025 | new FFA from
November 2024 appropriations | appropriations Fiscal Year
15, 2022 2025
appropriations
Choice Neighborhood, New FFA New FFA obligated New FFA obligated New FFA
Lead Hazard obligated by | by HUD on or after by HUD on or after obligated by
Reduction, and Healthy | HUDonor | August23, 2024 August 23, 2024 HUD on or
Homes Production after after August
Grants February 23,2024
22,2023
Recovery Housing New FFA As of the date HUD | As of the date HUD As of the date
Program (RHP) Grants | obligated by | obligates new FFA obligates new FFA HUD obligates
HUD onor | from Fiscal Year from Fiscal Year 2025 | new FFA from
after August | 2024 appropriations | appropriations Fiscal Year
23,2023 2025
appropriations
All other HUD FFA New FFA New FFA obligated New FFA obligated New FFA
except HOME, Housing | obligated by | by HUD on or after by HUD on or after obligated by
Trust Fund, and Public | HUDonor | August 23, 2024 August 23, 2024 HUD on or
Housing FFA used for | after after August
maintenance projects February 23,2024
22,2024
HOME, Housing Trust New FFA New FFA obligated New FFA obligated New FFA
Fund, and Public obligated by | by HUD on or after by HUD on or after obligated by
Housing FFA used for HUDonor | August 23,2024 August 23, 2024 HUD on or
maintenance projects after August after August
23,2024 23,2024

VII.

Applying the BAP and HUD General Waivers to Covered CPD Programs

Grantees should assess each project undertaken with Covered CPD Program funds to
determine which Covered Materials incorporated into the project are subject to the BAP based on
the effective dates in the Phased Implementation Waiver described above. This section describes the
process grantees should follow to determine whether a project is subject to the BAP and if the
project may be exempted in whole or in part by one of HUD’s general waivers.

As a part of its record-keeping, a CPD grantee should document its process to analyze if the
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BAP applies to a public infrastructure project using the approach described below. An optional
“Buy America Preference Applicability Checklist” is included in Appendix 2 of this Notice.
Grantees may choose to use or adapt the tool to serve as a record of the analysis completed for each
project.

Step 1: Type of project/activity

Determine if the project is a public infrastructure project as defined in Sections Il and 111 of
this Notice. If the project is a public infrastructure project, the analysis continues to step 2.

Step 2: Funding sources

Identify the source(s) of the project funding, including Covered CPD Programs, other HUD
funds, or other Federal agency funding. If the project includes funding from a Covered CPD
Program listed in this Notice, the analysis continues to Step 3.

Step 3: Covered Materials

Identify and classify all the materials that will be incorporated into the project. Each material
should be classified into only one category: iron and steel, specifically listed construction materials,
not listed construction materials, or manufactured products. It is important to classify all Covered
Materials used in the project to accurately determine BAP applicability because the BAP may only
apply to some Covered Materials used in the project under the Phased Implementation Waiver.

The classification must be made based on the material’s status at the time it is brought to the
location for incorporation into a public infrastructure project. If the project contains any Covered
Materials, continue to Step 4.

Step 4: Date of obligation

Use the phased implementation table provided in Section VI of this Notice to determine
when the BAP applies to each classification of Covered Materials, based on the obligation date for
the Covered CPD Program funds. If the project uses any Covered CPD Program funds subject to
the BAP based on the HUD obligation date, identify which Covered Materials must be produced in
the United States. The obligation date is generally the date that HUD makes a legal commitment for
Covered CPD Program funds to the grantee. The date on which a grantee commits funds to a
specific project does not impact the applicability of the BAP.

The obligation date is typically when HUD executes the grant agreement, but this may vary
by program. For example, the obligation date for CDBG funds can be found in the CDBG grant
agreement. Refer to Appendix 1 or contact your local CPD Field Office for assistance regarding the
obligation date. If the project needs a waiver of the BAP for any Covered Materials, continue the
analysis to Step 5.
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Step 5: General waivers

Analyze each available HUD general waiver, based upon the specific requirements of that
waiver. Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP. Most HUD general waivers provide exemptions for an entire public
infrastructure project that meets the waiver’s conditions. Grantees that apply a general waiver to an
entire project should maintain documentation in their project records.

The De Minimis and Small Grants Waiver is uniquely useful for public infrastructure
projects that are not covered in their entirety by the other general waivers. The De Minimis and
Small Grants Waiver offers flexibility to incorporate Covered Materials of foreign or unknown
origin up to 5% of the total cost of Covered Materials used in the project or $1 million, whichever is
less. The total cost of Covered Materials includes all classifications of materials, regardless of
whether they are subject to the BAP based on HUD’s Phased Implementation Waiver. This waiver
advances compliance with the BAP by reducing the administrative burden to grantees where the
costs of compliance with the BAP could distract from the focus on higher value BAP-compliant
items. When using the De Minimis waiver, the grantee should document which Covered Materials
the waiver was applied to in the project records.

For example, if the total cost of Covered Materials in a project is $100,000, then the
grantee should calculate 5% of that total, which equals $5,000. The grantee may use the De
Minimis waiver to use Covered Materials from foreign or unknown sources up to $5,000. This
flexibility can be used towards a specific high-value item or multiple items with lesser values, up
to a total of $5,000.

Grantees should calculate this limit for all public infrastructure projects and maximize
this flexibility before seeking project-/product-specific waivers. For projects where general
waivers do not provide relief for Covered Materials that cannot be procured from domestic
sources, a project-/product-specific waiver may be appropriate. Continue the analysis in Step 6.

Step 6: Project-/Product-Specific Waivers

If the BAP applies to a project and all general waiver flexibilities have been utilized, but
there are remaining Covered Materials that can only be sourced from foreign or unknown
sources, then a grantee may apply for a project-/product-specific waiver. Prior to submitting a
project-/product-specific waiver, the grantee must conduct market research to demonstrate its
efforts to procure domestic products. One optional resource for conducting market research is the
National Institute of Standards and Technology Manufacturing Extension Partnership (NIST
MEP) center in the grantee’s state. Grantees are encouraged to collaborate with relevant
members of the project team to identify Covered Materials that cannot be obtained from
domestic sources as early as possible in the project life cycle. NIST MEP’s free supplier scouting
resources can attempt to identify a domestic manufacturer that can supply the necessary
materials or conduct the necessary market research to support the need for a project-/product-
specific waliver.

As a part of its record-keeping, a grantee should document its process to analyze how the
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BAP applies to a public infrastructure project using the approach described in this section and in
Appendix 2. Grantees may also consult their local CPD Field Office for assistance in confirming
the analysis completed for a specific project before applying for a project-/product-specific
waiver.

VIII. Federal Government-wide Guidance on Project-/Product-Specific Waivers

Once a grantee has completed the analysis described in Section VII and determined that a
project-/product-specific waiver is required, the grantee should consider which type of
project/product-specific waiver is appropriate, as described below.

The three types of project-/product-specific waivers for which a grantee may apply are
described below.

1. A nonavailability waiver may be requested if the types of iron, steel, manufactured
products, or construction materials required for the project are not produced in the United
States in sufficient and reasonably available quantities or of a satisfactory quality

2. Anunreasonable cost waiver may be requested when the inclusion of iron, steel,
manufactured products, or construction materials produced in the United States will
increase the cost of the overall project by more than 25 percent.

3. A public interest waiver may be requested if the use of American made products would
be inconsistent with the public interest. Grantees should explain how waiving the BABA
requirement for this project or covered material will serve the public interest and
demonstrate definite impacts on the community if specific items, products, or materials
are not utilized in an infrastructure project to support this waiver type.

A. Waivers for Infrastructure Projects Funded by Multiple Federal Agencies

If a waiver is required for a public infrastructure project funded by multiple Federal
agencies, the Federal agency contributing the greatest amount of Federal funds for the project
may be considered the Cognizant Agency for Made in America (“Cognizant Agency”) and may
take responsibility for coordinating with the other Federal awarding agencies. Each Federal
agency waiving the BAP must make its own waiver determination. A Cognizant Agency cannot
independently issue a waiver that applies to other agencies. Grantees that fund public
infrastructure projects with other Federal agencies should contact the local CPD office as early as
possible to coordinate review with other Federal agencies in the event a project-/product-specific
waiver is needed.

OMB guidance outlined the waiver review process for agencies to follow before issuing a

waiver. Based on this guidance, HUD has developed a Department-wide project-/product-
specific waiver submission process, described in Section IX.
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IX.  Applying for a HUD Specific Waiver

This section describes the process a grantee should follow to request a project-/product-
specific waiver. Only the direct HUD recipient should submit a waiver request. Subrecipients
and/or subcontractors may not submit a waiver request. The direct recipient should work with
project partners to obtain necessary information. Project-/product-specific waivers cannot be
approved retroactively for items that have already been purchased or incorporated into a project,
so grantees should determine if a project-/product-specific waiver is needed as early as possible
in the planning process.

1. Complete the BAP analysis described in Section VII of this Notice to confirm that the
project is subject to the BAP and that the grantee has maximized the flexibility
provided by HUD general waivers. Grantees may use the optional recordkeeping tool
in Appendix 2 and contact the local CPD Field Office if technical assistance is
needed.

a) This step should always include calculating the De Minimis limit allowed by
HUD’s De Minimis waiver and applying that flexibility to the products used
in the project that cannot be procured from domestic manufacturers, as
described in Section VII, Step 5.

2. Complete the necessary market research to support the need for a waiver. Market
research may be completed by the grantee or the subrecipient/contractor who has
been awarded funds and is purchasing the materials that will be incorporated into the
infrastructure project. Acceptable market research strategies may include one or more
of the following:

b) Document the report showing results of supplier scouting services provided
by the NIST MEP, or similar supplier scouting service. For more information
about the supplier scouting process, contact the local MEP center.

c) Document that the purchaser has made a good faith effort to contact a
minimum of three (3) manufacturers or suppliers to determine if a BABA-
compliant material is available in sufficient quantity and satisfactory quality.
Documentation may include PDF files or screenshots of Internet searches or
email communications, or documentation of phone conversations that notes
the date and time of the call, the contact person with whom the purchaser
spoke, and a summary of the information received.

3. Collect the required information to complete a waiver application using HUD’s
BABA Waiver Submission Site (https://babawaiver.hud.gov/s/). Access the PDF
version of the application form to see questions ahead of time to assist with
preparation. Once started, the application cannot be saved, so make sure all
information has been collected in advance.

4. Submit a BABA waiver application through the BABA Waiver Submission Site. For
help with completing the application, access the Grantee User Manual or view the
BABA Waiver System Training video. For additional technical assistance navigating
the waiver system, please email BuildAmericaBuyAmerica@hud.gov.

5. HUD may contact the grantee for additional information as part of a review of the
waiver application to validate the need for a waiver.
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6. If an application is approved, HUD will post the proposed waiver in the Federal
Register for a minimum 15-day public comment period and submit the request to the
Made In America Office (MIAQ). The MIAO will then review the proposed waiver
and public comments for final approval, and communicate a final decision to HUD,
which will communicate it to the grantee.

X. Documentation of Compliance with the BAP

This section describes documentation that grantees should maintain to demonstrate
compliance with the BAP for Covered Materials, including required terms and conditions of
subawards. Project records should describe the public infrastructure project, identify the Covered
Materials subject to the BAP, and include documentation that all iron and steel, manufactured
products, and construction materials were produced in the United States or evidence of how a
waiver was applicable.

Grantees are encouraged to coordinate with relevant members of the public infrastructure
project team to ensure that the Covered Materials delivered to the project site are accompanied by
documentation that demonstrates compliance with the BAP. Early and frequent coordination, such
as pre-bid meetings to identify any Covered Materials that may be a challenge to source
domestically, are recommended.

Grantees must maintain documentation of compliance with the BAP in hard copy or
electronic formats, or in grant management software and must make it available to HUD upon
request for monitoring purposes. Records should be consistent with existing records retention
requirements for each of the Covered CPD programs. If there are no CPD program-specific records
requirements, the CPD grantee may follow “retention requirements for records,” under 2 CFR §
200.334 as applicable to Federal grants. The compliance documentation must support the
following:

e Documentation of the determination of BAP applicability to the Covered Materials used in
the public infrastructure project. Even if the project is determined to be exempt,
documentation of that determination should be retained in the grant files to support the
determination. See Section VII and the optional BAP Applicability Checklist in Appendix 2.

e Ifaproject is subject to the BAP, documentation that all Covered Materials subject to the
BAP were procured from BABA-compliant sources, as determined by HUD’s Phased
Implementation Waiver.

o If a general waiver was applied to the project, documentation that supports that the project
meets the conditions of the waiver.

e If a project-/product-specific waiver was obtained for the project, a copy of the approved
waiver and market research supporting the need for the waiver.

CPD grantees are required to identify whether an activity is an infrastructure project, as
defined by BABA, in the Integrated Disbursement and Information System (IDIS) or the Disaster
Recovery Grant Reporting System (DRGR), depending on the covered CPD program. Grantees will
be prompted to answer a question regarding BAP applicability when creating a new activity or
adding new funds to an existing activity. Grantees should answer the question based on the analysis
in Section VII.
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If the project is subject to the BAP requirements, the following are examples of information
and documentation that the grantee may retain to demonstrate compliance. This is not an exhaustive
or mandatory list and simply provides examples of documentation that can be maintained to support
the conditions outlined above.

A. Project budget specifying the total project cost and the cost of Covered Materials.

B. Procurement list(s) of Covered Materials purchased for the public infrastructure project,
either by the grantee, subrecipient, or contractor. This list(s) should reflect, for example:

a. Type of covered material, (iron, steel, manufactured product, or construction
material);

Product or Material;

FFA Source(s);

FFA Obligation Date(s);

Costs per unit;

Total cost of product purchase or contract;

Manufacturer or Vendor;

Actual purchaser (grantee, sub-recipient, contractor);

Special Quality Standards, if applicable; and

U.S. Made verification, if available (Made in the USA label, product specifications,
vendor or contractor certification, etc.).

—mS@ e o0 o

C. Documentation supporting the Covered Materials incorporated into the public infrastructure
were made in the United States, for example:

a. A copy of the label indicating the product was made in the United States;

b. A copy of the product description or technical specifications that provides sufficient
detail to conclude that the Covered Materials comply with BABA;

c. A certificate or other documentation from the manufacturer demonstrating that the
Covered Materials comply with BABA,

d. Asigned certification from the contractor of a project certifying compliance with
BABA. (See Appendix 3 for an example.);

e. Asigned certification from the manufacturer of the Covered Materials certifying
compliance with BABA.

D. Results of market research and product sourcing to include, for example, the following:

a. Results of a supplier scouting search conducted by NIST MEP or another supplier
scouting service;

b. Copies of web searches used (e.g., PDF/JPEG copies of web pages showing search
terms and results including sources considered, eliminated, and chosen for further
research);

c. Copies of email, fax, or mail correspondence with Covered Materials manufacturers
or suppliers; and
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d. Records of phone communications with Covered Materials manufacturers or
suppliers, including:
i. Dates and times of phone calls,

ii. Phone numbers used,

iii. Whether the phone communication was successful in making it possible to
reach a staff person manufacturer or supplier able to respond to questions
about BABA compliance, or whether the attempt at communication was 14
unsuccessful (e.g., left a message, phone line was busy, or phone line was
disconnected),

iv. If the phone communication resulted in reaching someone, the name of the
person contacted,

v. Notes describing the substance of the conversation (e.g., manufactured
product is assembled in U.S., but the manufacturer is uncertain whether 55%
of the value of the materials/components are sourced in the United States).

XI.  Subrecipient Compliance with BABA Requirements

The terms and conditions of Federal awards attach to the FFA and flow down to
subrecipients at all tiers. This means that all subgrantees, contractors, developers, etc., who
receive Covered CPD Program funds through a CPD grantee must comply with BABA
requirements. Language notifying subrecipients that the procurement of materials for public
infrastructure projects must comply with the BAP must be included in all subawards, contracts,
purchase orders, requests for proposals, and all other relevant procurement and bid documents.
Sample language that grantees may use for this purpose is included below.

“Pursuant to the Build America, Buy America Act (BABA), enacted as part of the
Infrastructure Investment and Jobs Act (11IJA). Pub. L. 117-58, 41 U.S.C. § 8301 note, the
Federal Financial Assistance used to fund this infrastructure project is required to apply a
domestic content procurement preference (the “Buy America Preference” or “BAP”) for
all construction, alteration, maintenance, or repair of infrastructure, including buildings
and real property, unless application of the BAP has been waived by HUD. Additional
details on fulfilling the BABA requirements can be found at https://www.hud.gov/baba.

XIl. Contact Information

Grantees that have questions on this Notice should contact their assigned CPD Field Office
Representative or request technical assistance from CPD staff at CPDBABA@hud.gov.
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Appendix 1 - Frequently Asked Questions

This Notice includes CPD-specific frequently asked questions (FAQS). For additional FAQs, please
view the BABA HUDEXxchange site, hudexchange.info/programs/baba.

1. What projects or activities does the BAP apply to?

The BAP applies to the Covered Materials used in construction, alteration, maintenance, or
repair of public infrastructure projects funded by Covered CPD Programs. The term
“infrastructure” includes the structures, facilities, and equipment for projects traditionally
considered infrastructure, and buildings and real property. For CPD programs, this may
include, but is not limited to, certain funding for:

e road and sidewalk improvement projects;

e water, sewer, and other utility projects;

e broadband infrastructure;

e affordable housing construction and rehabilitation of buildings with five or more

units;

e community facility construction and rehabilitation;

e homeless shelter construction and rehabilitation; and

e other activities that are defined as public infrastructure according to BABA.

2. What projects or activities are not subject to the BAP?

The BAP does not apply to projects undertaken with Covered CPD Program funds that do
not involve any construction, alteration, maintenance, or repair of public infrastructure.
Examples of CPD-funded projects to which the BAP does not apply include planning,
capacity building, program administration, public services, training, counseling, short-term
rental assistance, land acquisition and demolition projects where there are no articles,
materials or supplies that are consumed in, incorporated into, or affixed to infrastructure.
The BAP does not apply to affordable housing development projects with one to four units.

3. How can I find products that are Made in the USA?

The Federal Trade Commission requires that products advertised or labeled as “Made in the
USA” are generally assembled with parts and materials made of U.S. origin. Some
manufacturers provide certification letters available on their website or upon request. HUD
encourages grantees to coordinate with their local NIST Manufacturing Extension
Partnership (MEP) center or similar supplier scouting service to find potential domestic
manufacturers of items that cannot readily be sourced domestically.

4. If aproject is already underway with funds not subject to the BAP and new funding is
added that is subject to the BAP, does the entire project need to comply with the BAP?

Yes, if any funds subject to the BAP are included in a project, the entire project must
comply with the BAP for Covered Materials based on HUD’s and any other applicable
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general waivers, regardless of when the project was originally funded. Grantees who are
considering adding Covered CPD Program funds for construction, maintenance, alteration
or repair of an infrastructure project that was not previously subject to BABA requirements,
should contact the local CPD Field Office for technical assistance.

How do I find the obligation date of my grant?

The obligation date is, in most cases, the date the grant agreement was signed by the CPD
Director. You can locate this date by looking at the original grant agreement or navigating to
IDIS or DRGR. For grants managed in IDIS, navigate to the View Grant screen and locate
the date in the Obligation Date field. For grants managed in DRGR, navigate to the View
Grant screen and locate the Contract Effective Date.
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Appendix 2 - Optional Buy America Preference Applicability Checklist

This checklist is an optional tool that may be used or adapted to assist with determining if the Buy
America Preference (BAP) applies to a public infrastructure project funded by a covered CPD
program. This checklist follows the analysis steps as described in Section VII of Notice CPD-25-01
and may be retained for recordkeeping purposes.

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/IDRGR)

Step 1. Determine if the project is a public infrastructure project as defined in Sections Il and 11 of
Notice CPD-25-01.

[1Yes Continue to Step 2.

[LINo The BAP does not apply. The BAP only applies to public infrastructure projects.
Stop here.

Step 2. Is the project funded using a Covered CPD Program?
Check the box below for each CPD program funding this project.

Group A: Covered CPD Programs

O | CDBG O SHOP

O Section 108 O VHRMP

O HOME O CPF/EDI

O HTF O Section 4

O RHP O Rural Capacity Building

O ESG O PRO Housing

O | CoC O PRICE

O HOPWA O FY23 PSH Funds
Group B: CPD Programs Not Covered by the BAP

O | CDBG-DR O CDBG-CV

O | CDBG-MIT O HOPWA-CV

O | CDBG-NDR O ESG-CV

O HOME-ARP
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If you selected any Group A programs (even if Group B programs are also selected), answer yes. If
you selected only Group B programs, answer no.

C1Yes

Continue to Step 3.

CINo

The BAP does not apply to this project because it is not funded by a
covered CPD program. Stop here.

Step 3. Will the project use Covered Materials?

Each material should be classified into only one category: iron and steel, specifically listed
construction materials, not listed construction materials, or manufactured products. This
classification is necessary to apply HUD’s Phased Implementation Waiver.

Check the box below for each type of covered material incorporated into this infrastructure

roject.

O Iron or steel

[l Specifically Listed Construction materials
O Not Listed Construction materials

O Manufactured products

If you checked any boxes above, answer yes.

C1Yes

Continue to Step 4.

[INo

The BAP does not apply to this project because it will not incorporate
any Covered Materials. Stop here.

Analysis continues on next page.
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Step 4. Based on the obligation date of the covered CPD program funds, does the BAP apply to
the funding source and Covered Materials that will be used in the project?

Use the phased implementation table to determine whether the BAP applies based on the
obligation date for the covered CPD program funds and classification of materials. The BAP
may only apply to some Covered Materials used in the project.

The obligation date is generally the date that HUD executed the grant agreement for
covered CPD program funds to the grantee. This date may be found in the grant agreement. The
obligation date is not the date when the grantee commits funds to a project under a subrecipient
agreement.

Specifically .
BAP will apply Listed Not LISte.d Manufactured
Iron and Steel . Construction
to... Construction . Products
. Materials
Materials
CDBG funds Projects using Projects using Proiects Usin
CDBG obligated on or FY24 CDBG FY25 CDBG FYJZ5 funds g
after 11/15/22 funds funds '
RHP funds RHP funds RHP funds RHP funds
RHP obligated on or obligated on or obligated on or obligated on or
after 8/23/23 after 8/23/24 after 8/23/24 after 8/23/24
All other CPD Funds obligated Funds obligated Funds obligated Funds obligated
programs
excent HOME on or after on or after on or after on or after
P 2122124 8/23/24 8/23/24 8/23/24
and HTF
HOME or HTF HOME or HTF HOME or HTF HOME or HTF
HOME and funds obligated funds obligated funds obligated funds obligated
HTF on or after on or after on or after on or after
8/23/24 8/23/24 8/23/24 8/23/24
L1 Yes Indicate here which Covered Materials the BAP applies to and continue
to Step 5:
[J Iron and steel
I Specifically listed construction materials
[] Not listed construction materials
[ Manufactured products
1 No The BAP does not apply to this project because the funds were obligated
before the effective date for the program/materials used in the project.
Stop here.
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Step 5. HUD has issued several general waivers. Check the box next to any conditions that apply
to the project.

Public infrastructure projects that meet the conditions of a general waiver may be exempt in
whole or in part from the BAP.

O The total cost of the project from all sources (Federal and non-Federal) is
$250,000 or less. If checked, the Small Grants Waiver applies, and the
project is exempt from the BAP.

O There is an urgent need to immediately complete the project because of a
threat to life, safety, or property. If checked, the Exigent Circumstances
Waiver applies, and the project is exempt from the BAP.

O The project is in Guam, American Samoa, or the Northern Mariana
Islands. If checked, the Pacific Island Territories Waiver applies, and the
project is exempt from the BAP.

O The project is being funded by a Tribal recipient. If checked, the Tribal
Recipients Waiver applies, and the project is exempt from the BAP.

If you checked any of the boxes above, answer yes below.

I Yes The HUD general waiver selected above is being applied to this project,
so the BAP does not apply to the entire project. Attach documentation of
the conditions of the waiver and then stop here.

0 No Proceed to Step 5a.

Step 5a. Calculate the De Minimis limit for the project:

The total cost of all Covered Materials includes all iron and steel, construction materials, and
manufactured products used in the project, regardless of whether the BAP currently applies
under the Phased Implementation Waiver.

Enter the total cost of all Covered Materials:

Multiply that amount by 0.05 (5%):

Enter the lower of the number calculated in
the row above or $1,000,000:

The amount in the third row above is the De Minimis limit for this project. The BAP can be
waived for Covered Materials from foreign or unknown sources at a cost not to exceed the De
Minimis limit of 5% of the total cost of materials or $1,000,000 (whichever is less). The BAP
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will still apply to other Covered Materials used in the project. Attach a list of Covered
Materials and their associated costs to which the De Minimis limit has been applied.

Step 6. Is there a need for a project-/product-specific waiver?

If the BAP applies to a project and all general waiver flexibilities have been utilized, but there are
remaining Covered Materials that can only be sourced from foreign or unknown sources, then a
grantee may apply for a project-/product-specific waiver.

O Yes Refer to guidance in Section VII Step 6 of Notice CPD 25-01.
O No Stop here and retain this analysis in project records.
Completed by Date Completed

29






Appendix 3 - Optional Buy America Preference Certification

Project Information

Grantee
Grant Number
Activity Name

Activity Number
(IDIS/DRGR)

This “Optional Buy America Preference Certification™ is used to certify that, as required by the
Build America, Buy America (BABA) Act, all of the iron, steel, manufactured products, and
construction materials incorporated into a public infrastructure project are produced in the United
States, unless exempted by a HUD general waiver or a project-/product-specific waiver approved
by HUD and the Made in America Office (MIAQ) at the Office of Management and Budget
(OMB).

For Covered Materials not otherwise exempted from the Buy America Preference (BAP), the
undersigned certifies the following:

e Alliron and steel used in the project are produced in the United States. This means all
manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States;

e All manufactured products used in the project are produced in the United States. This
means the manufactured product was manufactured in the United States, and the cost of
the components of the manufactured product that are mined, produced, or manufactured
in the United States is greater than 55 percent of the total cost of all components of the
manufactured product, unless another standard that meets or exceeds this standard has
been established under applicable law or regulation for determining the minimum amount of
domestic content of the manufactured product; and

« All construction materials used in the project are manufactured in the United States. This
means that all manufacturing processes for the construction material occurred in the
United States.

Attach a list of all Covered Materials procured by the signatory and used in the project.

I/We, the undersigned, certify under penalty of perjury that the information provided above is true
and correct. WARNING: Anyone who knowingly submits a false claim or makes a false statement
is subject to criminal and/or civil penalties, including confinement for up to 5 years, fines, and civil
and administrative penalties. (18 U.S.C. §§ 287, 1001, 1010, 1012, 1014; 31 U.S.C. 8§ 3729, 3802).

Signature Title/Organization Date
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